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By virtue of paragraph(s) vi of Standing Order 17.42



 
LEGISLATIVE CONSENT MEMORANDUM 

 
Healthcare (International Arrangements) Bill 

 
 

1. This Legislative Consent Memorandum is laid under Standing Order (“SO”) 29.2. 
SO29 prescribes that a Legislative Consent Memorandum must be laid, and a 
Legislative Consent Motion may be tabled, before the National Assembly for 
Wales if a UK Parliamentary Bill makes provision in relation to Wales for any 
purpose within, or which modifies the legislative competence of the National 
Assembly. 

 
2. The Healthcare (International Arrangements) Bill (the “Bill”) was introduced in the 

House of Commons on 26 October 2018. The Bill can be found at:  
Bill documents — Healthcare (International Arrangements) Bill 2017-19 — UK 
Parliament 

 
 
Policy Objectives  
 
3. The UK Government’s stated policy objectives are to enable the Government to 

respond to the wider range of possible outcomes of EU Exit in relation to 
reciprocal healthcare including the implementation of new reciprocal healthcare 
agreements. This Bill forms part of the UK Government’s legislative response to 
EU Exit. Although the Bill is being introduced as a result of the decision to leave 
the EU, the legislation could also be used to give effect to healthcare agreements 
with other third countries. 

 
Summary of the Bill 
 
4. The Bill is sponsored by the Department of Health and Social Care. 

 
5. The Bill makes provision: 

 

 To provide the Secretary of State with powers to fund and arrange 
healthcare outside the UK:  

 To make regulations to give effect to healthcare agreements between the 
UK and other countries, territories or international organisations, such as 
the European Union (EU); and  

 To enable the designation of authorised persons for the purpose of data 
processing, which is necessary to underpin these arrangements and 
agreements. 

 
 
Provisions in the Bill for which consent is required 
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6. It is considered that Clauses 1, 2, 4 and 5 require consent on the basis that they 
are making provision for a purpose that is either partially or wholly within the 
Assembly’s legislative competence as they relate to health. (Clauses 3 and 6 
make provision about interpretation, extent and commencement for the purposes 
of the other clauses in the Bill for which consent is required.) 
 

7. Clause 1 –provides the Secretary of State with a power to make payments and to 
arrange for payments to be made to fund healthcare outside of the UK.  

 

8. Should new reciprocal healthcare arrangements be similar to current EU 
arrangements this could include, amongst other things, funding healthcare for 
state pensioners living outside the UK, providing healthcare for UK residents 
visiting countries outside the UK, funding healthcare for posted workers and 
funding for UK residents to receive planned treatment in other countries.  

 

9. Clause 2 – provides the Secretary of State with powers to make regulations in 
relation to Clause 1, in connection with the provision of healthcare outside the 
UK, and to give effect to healthcare agreements.  

 

10. It is envisaged that should the UK exit the EU in a deal scenario, this power 
would enable the implementation of future healthcare arrangements with the EU, 
individual Member States or third countries from January 2021 onwards. In a no 
deal scenario, then this would enable the UK Government to give effect to new 
reciprocal healthcare arrangements on or after exit day. 

 

11. Whilst it is for the UK to make bilateral or multilateral agreements with other 
territories and international organisations, the Assembly may legislate for the 
purpose of observing and implementing the UK’s international obligations relating 
to devolved matters, such as healthcare. 

 

12. Clause 4 – provides powers to enable authorised persons to process personal 
data to facilitate reciprocal healthcare arrangements.  

 

13. It may be necessary for authorised persons to share personal data, including 
medical data, with equivalent persons or bodies overseas to facilitate any 
reciprocal healthcare arrangements. Currently EU law provides the necessary 
powers to do this. This data processing gateway would support the operation of 
payments and arrangements for healthcare outside the UK provided for under 
Clause 1. 

 

14. Clause 5 – provides a power to amend, repeal or revoke primary legislation, 
including a Measure or Act of the Assembly, for the purpose of conferring 
functions on the Secretary of State or any other person, or to give effect to a 
healthcare agreement. 
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15. Consent is required for these provisions as they fall within the legislative 
competence of the National Assembly for Wales in so far as they relate to health 
and the observance and implementation of international obligations relating to 
healthcare.   

 
Reasons for making these provisions for Wales in the Healthcare (International 
Arrangements) Bill 
 
16. The Welsh Government agrees that following EU Exit, legislation is necessary to 

make provision for reciprocal healthcare arrangements to give certainty and 
assurance to UK residents. These arrangements allow individuals to travel, work 
and receive treatment outside of the UK where this may not be otherwise 
possible. In the case of a no deal exit from the EU, it will be important to provide 
assurances for residents as soon as possible. There is, therefore, urgency to the 
timing of the Bill and the legislation made under it. 
 

17. While the Welsh Government believes that there are benefits to having a UK-
wide approach, any healthcare agreement entered into on behalf of the UK will 
affect the NHS in Wales and this legislation will therefore have a significant 
impact on a devolved policy area.  
 

18. There are therefore outstanding concerns about the extent to which the Welsh 
Government will be involved in informing and shaping the healthcare agreements 
to be delivered under the Bill which will impact on the NHS in Wales. Whether or 
not legislative consent should be given, therefore, needs to be considered in light 
of legislative and non-legislative assurances given by the UK Government to 
ensure that the Welsh Government is involved in matters that affect devolved 
areas in Wales.  
 

19. Further work to resolve our concerns will continue during the Bill’s passage 
through Parliament and a supplementary Legislative Consent Memorandum will 
be brought forward if required.   

 

 
Financial implications 
 
20. There are financial costs associated with reciprocal healthcare arrangements. 

These costs relate to arranging to pay for the treatment of UK residents abroad 
and to providing healthcare for non residents in the UK. There could be increased 
or decreased costs depending on the number of countries with which the UK 
establishes reciprocal healthcare arrangements and the nature of these 
agreements. 
 

21. Lord O’Shaughnessy wrote to the Cabinet Secretary for Health and Social 
Services on 26 October to give assurances that there will be no additional costs 
to the devolved administrations associated with the Bill. The Welsh Government 
is seeking clarification as to how this assurance will be provided for. 
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Conclusion 
 
22. It is the view of the Welsh Government that it is appropriate to deal with these 

provisions in this UK Bill due to the urgency of the legislation and the preference 
for a consistent approach across the UK. However, given the significant impact 
on devolved areas it is crucial that Welsh interests are appropriately considered 
in the development of reciprocal health arrangements and that mechanisms are 
in place to ensure that the Welsh Government contributes to the making of 
decisions that affect Wales. 

 
 
Vaughan Gething AM 
Cabinet Secretary for Health and Social Services 
November 2018 
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Vaughan Gething AC/AM 
Ysgrifennydd y Cabinet dros Iechyd a Gwasanaethau 
Cymdeithasol 
Cabinet Secretary for Health and Social Services 

Bae Caerdydd • Cardiff Bay 

Caerdydd • Cardiff 

CF99 1NA 

Canolfan Cyswllt Cyntaf / First Point of Contact Centre: 
0300 0604400 

Gohebiaeth.Vaughan.Gething@llyw.cymru 

Correspondence.Vaughan.Gething@gov.wales 

Rydym yn croesawu derbyn gohebiaeth yn Gymraeg.  Byddwn yn ateb gohebiaeth a dderbynnir yn Gymraeg yn Gymraeg ac ni fydd 

gohebu yn Gymraeg yn arwain at oedi.  

We welcome receiving correspondence in Welsh.  Any correspondence received in Welsh will be answered in Welsh and corresponding 

in Welsh will not lead to a delay in responding.   

Ein cyf/Our ref: MA - L/VG/0662/18 

Lord James O'Shaughnessy 

Parliamentary Under Secretary of State for Health (Lords) 
Department of Health and Social Care 
39 Victoria Street 

London 
SW1H 0EU 
Undleeb.Iqbal@dh.gsi.gov.uk  

23 October 2018 

Dear James, 

I have received the UK draft proposal for a Healthcare (International Arrangements) Bill, and 
note that you intend for the first reading in the House of Commons to be on Thursday, 25 
October. 

Provision of health services is a devolved matter, and I am therefore surprised and 
disappointed to only be informed this week that you are looking to introduce this Bill. There 
has been limited engagement on the content of any legislative fixes, and no engagement on 
the wording of a healthcare specific piece of legislation. 

As I am sure you will be aware I will be unable to agree to any legislation which has 
implications for the powers devolved to the Welsh Ministers, without thorough engagement 
leading to legislative reassurance. The proposed legislation is therefore unacceptable in its 
current form. 

We can discuss this issue further in our telephone conversation on Wednesday. 

I am copying this letter to the First Minister of Wales, the Secretary of State for Wales and 
the Chancellor of the Duchy of Lancaster and Minister for the Cabinet Office. I am also 
copying this to the Scottish Government’s Cabinet Secretary for Health and Sport and the 
Permanent Secretary at the Department of Health in Northern Ireland. 

Yours sincerely, 

Vaughan Gething AC/AM 

Ysgrifennydd y Cabinet dros Iechyd a Gwasanaethau Cymdeithasol 
Cabinet Secretary for Health and Social Services 

Pwyllgor Iechyd, Gwasanaethau Cymdeithasol a Chwaraeon 
Health, Social Care and Sport Committee 
HSCS(5)-01-19 Papur 1 / Paper 1
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26 October 2018 

Dear Vaughan, 

THE HEALTHCARE (INTERNATIONAL ARRANGEMENTS) BILL 

Thank you for your time on Wednesday, further to our call as discussed I am writing with regard to 
the anticipated introduction of the Healthcare (International Arrangements) Bill. The Bill was 
considered at a PBL Committee meeting on 22 October 2018 and is expected to be introduced to 
the House of Commons on 26 October 2018.   

I understand officials from my Department have been engaging with your officials on this piece of 
legislation for some time; however, I wanted to provide you with further information on the Bill and 
its underlying policy. Please find a copy of the Bill and an Annex outlining reciprocal healthcare and 
our European Union (EU) Exit plans enclosed in this letter. 

This letter highlights the main provisions that relate to Wales or to devolved matters. I appreciated 
our discussions on Wednesday and hope you found them helpful. I have asked my officials to 
follow up immediately with yours, to follow up my commitment on the call. I would be grateful, once 
these discussions have progressed further, if you could write to confirm whether you agree with our 
devolution analysis and indicate if you will be content to begin the required legislative consent 
process in the Welsh Legislative Assembly. 

This Bill confers powers on the Secretary of State for Health and Social Care to fund and arrange 
healthcare outside the UK, to give effect to reciprocal healthcare agreements between the UK and 
other countries, territories or international organisations such as the European Union (EU), and to 
make provision in relation to data processing which is necessary to underpin these arrangements 
and agreements. 

The Bill is an important part of the Government’s preparations for EU Exit and will ensure that, 
whatever the outcome of EU Exit, we can make appropriate arrangements to support UK residents 
to obtain healthcare when they move to or visit the EU, European Economic Area (EEA) and 
Switzerland. The Bill underscores our commitment to reaching an ambitious reciprocal healthcare 
agreement with the EU or where necessary making agreements with Member States and to 
exploring potential agreements with third countries.  

Without such arrangements many UK citizens who currently live or work in the EU may still have 
good options for accessing healthcare but some could face additional healthcare costs. UK tourists 
and others visiting the EU, EEA and Switzerland would rely more on travel insurance and this 
might make travel difficult for the elderly and/or people with medical risk factors. It would not be as 
easy for the NHS to refer patients for treatment to the EU, EEA and Switzerland. There could also 
be costs to tourism, to the wider economy and to the NHS if UK citizens currently living overseas 
return to the UK to seek treatment here.   

Vaughan Gething 
Cabinet Secretary for Health 
Welsh Government 

Lord O’Shaughnessy 
Parliamentary Under Secretary of State (Lords) 

Department of Health and Social Care 
39 Victoria Street, SW1H 0EU 

Pwyllgor Iechyd, Gwasanaethau Cymdeithasol a Chwaraeon 
Health, Social Care and Sport Committee 
HSCS(5)-01-19 Papur 3 / Paper 3
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Given the range of potential scenarios associated with EU exit and the difficulty, for example, of 
predicting the final terms of numerous separate bilateral deals and the future economic partnership 
with the EU, the Bill powers being sought provide a straightforward and clear way to prepare for 
the range of eventualities. The powers in the Bill provide the necessary legal authority for the 
Secretary of State to give effect to and fund complex bilateral or international healthcare 
agreements, and provide for necessary data processing. 

Devolved Competence 

The UK is responsible for entering into international agreements, and will consult the devolved 
administrations as a matter of course before agreeing (or amending) anything that touches on a 
devolved policy area, such as healthcare.  
 
The Bill powers deal with the domestic implementation of international agreements. They will 
enable the existing arrangements provided for under the EU Regulations, which benefit residents 
of England, Wales, Scotland and Northern Ireland, to be maintained, subject to EU agreement. 
They could also support implementation of other agreements with third countries in future for the 
benefit of all UK nationals. 
 
Reciprocal healthcare as governed by EU Regulations pre-dates the devolution settlements and 
while international affairs is a reserved matter, domestic healthcare is devolved. As we take the Bill 
and regulations forward it will be important we do so in a way that is collaborative and respects the 
devolution settlement and conventions for working together. The UK Government is committed to 
working closely with the devolved administrations to deliver an approach that works for the whole 
of the UK. 
 
The Bill has a strong international focus and is predominantly concerned with the welfare of UK 
nationals outside the UK including the making of payments abroad and data sharing to support 
that. It is recognised that in some parts of the Bill, powers may be used in ways which relate to 
domestic healthcare and consequently legislative consent motions will be sought to this extent 
only. These uses are summarised below:   
 

 To fund and arrange healthcare abroad pre-authorised by the NHS, including NHS bodies 
in Scotland, Wales or Northern Ireland;  
 

 to give effect to any healthcare agreement which concerns healthcare provided in the UK, 
the cost of which is met by another country, and 
 

 to enable [Scottish Ministers/Welsh Ministers] to be designated as authorised persons for 
the purposes of data processing for the purposes of facilitating anything done under or by 
virtue of the Act in relation to the above (and therefore making a change to their functions).  
 

I propose my officials discuss with officials in the Welsh government in more detail where 
Regulations might be required and how they might interact with the devolution settlement, for 
example, in giving effect to international healthcare agreements and any consequential 
amendments that might need to be made to retained EU legislation that is currently on our statute 
books. I would like to reassure you that, depending on the subject matter, we would expect an 
exchange of Ministerial letters before Regulations are laid.  
 
Healthcare in the UK, including eligibility and charging of people from overseas, is a devolved 
competence and nothing in our proposals would change that. In practice, devolved administrations 
would need to ensure their cost recovery provisions align with any international agreement entered 
into by the UK, as you already do now.   
 
I would like to reassure you that, as reciprocal healthcare arrangements are already conducted 
centrally on behalf of all parts of the UK by the Department of Health and Social Care, which 
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includes responsibility for all financial costs, there will be no additional costs to the Devolved 
Administrations associated with the Bill. 
 
Next Steps  
I understand my Department has been engaging with your officials and in addition to providing the 
draft Bill, has provided briefings on the policy intent of the Bill and our contingency plans. These 
conversations will of course be ongoing, and my officials would be extremely happy to provide 
further information should you require it.  
 
As per our discussion on Wednesday, I want to again give you my categorical assurance that in no 
way do we intend for this Bill to impact the existing devolution settlement, and I am ready and 
willing to engage with you personally on the Bill as and when this would be helpful to you.   
 
I am copying this letter to the Secretary of State for Wales.   
 
 
 
 
 
 
 

 
 
 
 

James O’Shaughnessy  
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Annex A  - Reciprocal Healthcare Background 
 
Current EU reciprocal healthcare arrangements enable UK citizens to access healthcare when 
they live, study, work, or travel in the EU/EEA/Switzerland (and vice-versa for those nationals when 
in the UK): 
 
● The UK funds healthcare for the 190,000 UK state pensioners living abroad (principally in Ire-

land, Spain, France and Cyprus) registered for the scheme, and their dependent relatives.  
 

● We fund emergency and needs-arising healthcare when UK residents visit the EU/EEA (e.g. on 
holiday, to study, etc.). People who are ordinarily resident in the UK qualify for the European 
Health Insurance Card (EHIC) and 250,000 medical claims are resolved each year.  

 
● UK nationals who live and work in the EU can access healthcare when they pay the same local 

taxes and contributions as other EU nationals (and are not otherwise UK funded). However, we 
directly fund healthcare for over 10,000 employees of UK firms / bodies working in the EU/EEA 
(‘posted workers’) and ‘frontier workers’ who live in the UK but travel to work in the EU.  

 
● We fund UK residents to travel overseas to receive planned treatment in other countries (e.g. 

for procedures unavailable in the UK or returning home to give birth). Around 1,500 UK resi-
dents choose this option, and the NHS benefits from EU-funded patients who pay for NHS ser-
vices under this route.  

 
The Department of Health and Social Care, on behalf of the United Kingdom Government, reim-
burses other EEA countries and Switzerland for the cost of providing treatment to people that the 
UK is responsible for under the EU social security regulations. This includes people from or resi-
dent in Scotland, Wales and Northern Ireland. In the same way, other EEA countries and Switzer-
land reimburse the UK for the cost of the NHS providing treatment to people they are responsible 
for under the regulations, including UK nationals insured in another EEA country or Switzerland. 
 
These schemes are popular across the UK and have broad parliamentary support. It is good that 
people who live or have worked in the UK can retire and travel in the EU/EEA without having to 
worry about healthcare access and costs. EHIC is good for the travel economy, reducing the cost 
of insurance and making travel more viable for the elderly and high-risk groups. Co-operation on 
planned treatment promotes patient choice and enables the NHS to access treatments overseas.  
 
As you will be aware, there is a financial component too because the current EU arrangements in-
volve Member States reimbursing one another for healthcare costs. The UK spends £630m per an-
num on healthcare for current or former UK residents who are visiting or have retired to the EU. 
We recover £50m from EU Member States under the same rules – this amount is increasing as the 
NHS improves at identifying visitors from the EU. However, the overall balance will be one of net 
spend because many more UK state pensioners and tourists go to Europe, than the other way 
around.  
 
Overall, because of the clear benefits to the public and wider society, it is important we seek to en-
sure reciprocal healthcare arrangements continue post EU Exit whether this happens through an 
agreement with the EU or through agreements with individual Member States.  
 
The rationale for the Bill 
 
This legislation is necessary because the UK has only limited domestic powers to fund and arrange 
healthcare overseas, and to share data for those purposes, activities that are currently facilitated 
by EU regulations.  
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The majority of UK / EU reciprocal healthcare has to date been enabled by EU regulations 
(883/2004 and 987/2009 and their predecessors). The regulations set out detailed rules for who is 
eligible and reimbursement, and provide the legal authority for overseas payments and recovery of 
costs. Once we leave the EU, the EU reciprocal healthcare arrangements will no longer apply in 
the UK in their current form and we will need new legislation to provide future arrangements.   
 
The EU (Withdrawal Agreement) Bill will allow us to continue reciprocal healthcare during the Im-
plementation Period, and afterwards for people covered by the Withdrawal Agreement. However, it 
is not intended to support long-term arrangements covering the general UK population, does not 
provide for the unlikely event the Withdrawal Agreement is not ratified, and nor does it enable 
healthcare arrangements with countries outside of the EU.  
 

The Healthcare (International Arrangements) Bill is therefore intended to provide the Secretary of 
State with statutory powers to fund and arrange healthcare overseas, and to share necessary data 
to facilitate this, after we leave the EU. Specifically, the Bill provides the Secretary of State for 
Health and Social Care with powers to: 
 
● Make, and arrange for payments to be made, in respect of the cost of healthcare provided out-

side the UK;  
 

● Make regulations for and in connection with the provision of healthcare abroad;  
 
● Give effect to healthcare agreements with other countries or territories (both EU and non-EU) 

or supranational bodies such as the EU; and  
 

● Lawfully process data where necessary for purposes of implementing, operating or facilitating 
the operation of reciprocal healthcare arrangements or payments. 

 
These powers prepare us for a number of possible outcomes of EU Exit. I have summarised below 
what role the Bill will play when (as we expect) there is an agreement with the EU later this year, 
along with how it would support contingency planning should agreement not be reached.  
 

Agreement with the EU 

During the Implementation Period all reciprocal healthcare rights will continue and there will be no 
changes to healthcare for pensioners, workers, the EHIC scheme, or planned treatment until at 
least 31 Dec 2020. The Withdrawal Agreement will then guarantee longer-term rights for UK 
nationals / EU citizens living or working in the EU / UK at the end of the Implementation Period, or 
in a number of other specified circumstances, such as those who have previously paid into EU 
Member States’ social security systems. This will all be legislated for by the European Union 
(Withdrawal Agreement) Bill which will be brought before Parliament soon.   
 
However, we also want a more comprehensive reciprocal healthcare agreement. The Future 
Relationship White Paper sets out proposals for a UK / EU ‘mobility framework’, available at 
www.gov.uk/government/publications/the-future-relationship-between-the-united-kingdom-and-the-
european-union. As part of this we are proposing reciprocal healthcare cover for future UK state 
pensioners, our participation in EHIC scheme, and co-operation on planned treatment.  
 
In a deal scenario, the Healthcare (International Arrangements) Bill would support us in 
implementing a future relationship with the EU from 2021. It would also support us in giving effect 
to bilateral agreements with Member States if there is a need for to have arrangements over and 
above whatever is agreed at EU level.   
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No agreement with the EU  

We are committed to reaching an agreement with the EU but are also taking responsible steps to 
prepare for all eventualities, including the unlikely event there is no deal later this year.  
 
Without reciprocal healthcare arrangements many UK citizens who currently live or work in the EU 
may still have good options for accessing healthcare, but some could face additional healthcare 
costs. UK tourists and others visiting Europe would rely more on travel insurance and this might 
make travel difficult for the elderly and/or people with medical risk factors. It would not be as easy 
for the NHS to refer patients for pre-planned treatment in EU member States. There could also be 
costs to tourism and the wider economy, and to the NHS if UK citizens currently living overseas 
return to the UK to seek treatment here. In a no deal, we want to avoid these impacts wherever 
possible.  
 
The UK and Republic of Ireland, recognising our unique relationship and the importance of the 
Common Travel Area, are committed to continuing reciprocal healthcare arrangements on a 
bilateral basis after the UK’s withdrawal from the EU.  An agreement between our two countries will 
set out arrangements for ensuring that UK and Irish nationals who move to or visit the other 
country can access healthcare, along with ensuring continued day to day co-operation on planned 
treatment.  Negotiations with Ireland are still ongoing but once agreed, the Bill will enable the UK to 
implement this reciprocal healthcare agreement.  We are committed to upholding our commitments 
under the Good Friday Agreement. 
 
Further to this, and in the event of a ‘no deal’ the UK would like to enter into reciprocal agreements 
with individual EU Member States to ensure there are no changes in people’s healthcare rights and 
so that there is a strong basis for ongoing co-operation on health issues. These will be subject to 
negotiation and we are in the early stages of discussions with Member States. However, the UK is 
open to maintaining reciprocal healthcare rights including for pensioners, workers, tourists and 
other visitors and others along with the current administrative arrangements including 
reimbursement of healthcare costs, for a transitional period lasting no less than the Implementation 
Period (i.e. 31 Dec 2020).  
 
Looking to the future 
 
Regardless of the outcome of the Brexit negotiations, the powers in this Bill will also allow us to 
implement new agreements to support UK nationals to obtain healthcare if they live in, work in, or 
move to third countries should this be desirable as part of a future policy on trade and international 
co-operation on healthcare. 
 
The UK already has highly valued agreements with Australia and New Zealand and many of our 
Crown Dependencies and Overseas Territories, and we may wish to strengthen these or seek new 
agreements with other countries in future.   
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I look forward to hearing back from you on the issues set out in this letter so that we that we 
can make progress on the question of Legislative Consent. I am copying this letter to the 
First Minister of Wales, the Secretary of State for Wales and the Chancellor of the Duchy of 
Lancaster and Minister for the Cabinet Office. I am also copying it to the Minister of State for 
Health, to the Scottish Government's Cabinet Secretary for Health and Sport, the 
Permanent Secretary at the Department of Health in Northern Ireland and the Head of Civil 
Service in Northern Ireland. 

Yours sincerely, 

Vaughan Gething AC/AM 

Ysgrifennydd y Cabinet dros lechyd a Gwasanaethau Cymdeithasol 
Cabinet Secretary for Health and Social Services 
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Rydym yn croesawu derbyn gohebiaeth yn Gymraeg.  Byddwn yn ateb gohebiaeth a dderbynnir yn Gymraeg yn Gymraeg ac ni fydd 

gohebu yn Gymraeg yn arwain at oedi.  

We welcome receiving correspondence in Welsh.  Any correspondence received in Welsh will be answered in Welsh and corresponding 

in Welsh will not lead to a delay in responding.   

Ein cyf/Our ref: MA - L/VG/0709/18 

Lord James O'Shaughnessy 
Parliamentary Under Secretary of State for Health (Lords) 
Department of Health and Social Care 
39 Victoria Street 
London 
SW1H 0EU 
lords@dh.gsi.gov.uk  

4 December 2018 

Dear James, 

Following our exchange of correspondence, officials have been in discussions relating to 
the Healthcare (International Arrangements) Bill. These discussions have mainly focused on 
regulations made under Clause 2 of the Bill, including the definitions set out in Clause 5. I 
have been concerned about the lack of recognition on the face of the Bill of the devolved 
nature of certain aspects of the provisions. 

I understand your officials have suggested that the Bill be amended to include a statutory 
duty to consult Welsh Ministers where regulations under Clause 2 relate to devolved 
matters. This would include regulations which amend, repeal or revoke a Measure or Act of 
the National Assembly for Wales. I would note that any statutory instrument which amends 
Welsh primary legislation would of course also be subject to a Statutory Instrument Consent 
Motion in the Assembly, and it would be for the Welsh Government to decide whether to 
recommend that consent be given. This amendment would be underpinned by a 
memorandum of understanding setting out more detail as to how and when consultation 
would take place. 

I would be content to recommend consent to the Bill on this basis, should the memorandum 
provide satisfactory assurance. In order to provide this assurance the memorandum would 
need to state that: 

 Welsh Government would be consulted on the negotiation of agreements, with a role
from the initial scoping through to the conclusion of a draft agreement;

 Welsh Government would be consulted on the initial development and subsequent
drafting of regulations under the Bill which implement these agreements, with the UK
Government making every effort to proceed by consensus with the devolved
administrations. (Complying with the terms of the memorandum in this respect will of
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course make it easier for the Welsh Government to recommend that Assembly 
consent is given under the SICM process); and 

 Welsh Government would be consulted where an agreement applied to or had 
implications for Wales, and on regulations giving effect to that agreement.  

Should a memorandum be agreed which is acceptable to both UK Government and Welsh 
Government, I would be happy to provide a supplementary memorandum to the National 
Assembly for Wales to recommend that consent is given to the Legislative Consent Motion. 
 
I would be grateful if you could provide the clarification sought in my previous 
correspondence on your commitment that there will be no additional costs to the devolved 
administrations associated with this Bill.  
 
I look forward to hearing back from you on the issues set out in this letter so that we that we 
can make swift progress on amendment of the Bill and the development of a memorandum 
of understanding.   
 
I am copying this letter to the First Minister of Wales, the Secretary of State for Wales and 
the Chancellor of the Duchy of Lancaster and Minister for the Cabinet Office. I am also 
copying it to the Minister of State for Health, to the Scottish Government’s Cabinet 
Secretary for Health and Sport, the Permanent Secretary at the Department of Health in 
Northern Ireland and the Head of the Northern Ireland Civil Service. 
 
Yours sincerely,  

 
Vaughan Gething AC/AM 
Ysgrifennydd y Cabinet dros Iechyd a Gwasanaethau Cymdeithasol 
Cabinet Secretary for Health and Social Services 
 
 

Pack Page 31



The Lord O’Shaughnessy 
Parliamentary Under Secretary of State for Health 

39 Victoria Street 
London 

SW1H 0EU 

Vaughan Gething AM 
Cabinet Secretary for Health and Social Services 
5th Floor 
Tŷ Hywel 
Cardiff Bay 
CF99 1NA 

14 December 2018 

Dear Vaughan, 

The Social Security Coordination (Reciprocal Healthcare) (EU Exit) Regulations 2019, The 

National Health Service (Cross-Border Healthcare) and (Miscellaneous Amendments) (EU 

Exit) Regulations 2019 

I am writing with regard to our continued cooperation and collaboration with the Welsh Government 

on reciprocal healthcare legislation to facilitate a smooth transition as we leave the EU.  

To this effect, I am writing to advise the UK Government intends to bring forward Regulations 

under the section 8 powers in the European Union (Withdrawal) Act 2018 to prevent, remedy or 

mitigate deficiencies in retained EU law relating to healthcare abroad in the unlikely event of a no 

deal EU Exit scenario.  

The first of these regulations will make amendments to EU Regulations 883/04, 987/09, 1408/71, 

574/72 and 859/03 (the retained EU regulations), which relate to reciprocal healthcare. The second 

of these make amendments to prevent, remedy or mitigate other deficiencies relating to the 

retained EU regime on healthcare abroad, such as correcting domestic provisions implementing 

the Cross-Border Health Directive and making consequential changes following from EU Exit, such 

as correcting references to EU rights.  

I have provided further information on each of these proposed statutory instruments in the 

enclosed Annex, and officials within my Department would welcome further discussion on these 

proposed pieces of legislation.  

In so far as the proposed statutory instruments make provisions that could be made by Welsh 

Ministers in the exercise of their powers under the European Union (Withdrawal) Act, I am further 

writing to ask for your agreement to the UK Government’s proposed approach. This is in line with 

the UK Government’s commitment that it will not normally use the powers set out in sections 8 or 9 

of the European Union (Withdrawal) Act 2018 to make provision that could be made by a Devolved 

Administration without the agreement of the relevant Devolved Administration(s).  
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The UK is committed to working with the Devolved Administrations on reciprocal and cross border 

healthcare. Once the outcome of EU Exit is clear I would recommend we have further discussions 

about the longer-term arrangements we would wish to see. We envisage using the Healthcare 

(International Arrangements) Bill to legislate for longer-term arrangements, respecting the 

devolution settlement and alongside domestic legislation we are each responsible for on domestic 

eligibility and charging.  

 

Subject to your views, we intend to lay this SI under the Withdrawal Act in late January, and in 

order to facilitate this, we would be grateful for a response soonest.  

 

I look forward to your response, and reiterate the UK Government’s intention to work closely with 

the Welsh Government to deliver an approach that works for all of the UK.  

 

I am copying this letter to the Secretary of State for Wales. 

 

 

Yours sincerely, 

 

 

 

 

 

Lord O’Shaughnessy 
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Annex A: Policy underlying the Social Security Coordination (Reciprocal Healthcare) (EU 

Exit) Regulations 2019 

 

The retained EU regulations currently provide the legal framework for reciprocal healthcare, 
including the UK’s responsibilities to: 
 

1. Reimburse healthcare costs for UK residents living, working, retired in or visiting the EU 
(under the S1, European Health Insurance Card and S2 schemes). The regulations assume 
we pay the Member State but also, in certain circumstances, provide for direct 
reimbursement of individuals. 
 

2. Provide healthcare to EU nationals living, working, retired in or visiting the UK (with 
reimbursement from their home Member State). 

 
If we do not legislate any further, the Withdrawal Act will automatically retain these regulations. 
They would not be coherent or workable without reciprocity by Member States, and in certain 
circumstances could leave the UK responsible for unilaterally funding healthcare for UK tourists 
and EU visitors after Exit Day if we did not have reciprocal agreements.  
 
Therefore, pending the implementation of new, longer-term reciprocal care arrangements under 
the Healthcare (International Arrangements) Bill, we are taking the approach of extinguishing the 
retained EU regulations, subject to the savings provision below.  
 
We intend to selectively ‘save’ certain aspects of the regulations to deal with historical liabilities, 
provide for people in the course of treatment, and (more ambitiously) as a means of implementing 
short-term bilateral arrangements and supporting certain groups of people with healthcare costs.  
 
First, we will be saving those aspects of the regulations that allow us to deal with our liabilities prior 
to EU Exit, including paying in arrears for healthcare used by UK residents and expats before  
29 March 2019 (and for claiming costs back from Member State for their own nationals). 
 
Second, we will save the health-related aspects of the regulations, so that they will continue to 
support the provision of healthcare to UK citizens in selected ‘listed’ countries (as well as 
healthcare provided in the UK to those countries’ citizens). Countries would be selected and listed 
by the relevant UKG Minister. We envisage listing countries who reach agreement with the UK to 
continue the status quo for each other’s citizens. This will allow us to implement reciprocal 
agreements with countries who take up the UK offer to continue the current arrangements 
transitionally until  
31 December 2020. The saving would be time-limited (until the end 2020) and would not apply to 
countries who do not enter into agreements with us. 
 
Third, we recommend saving the EU regulations for key groups in a transitional situation on Exit 
Day, irrespective of any reciprocity in place. In view of the cost and uncertainties associated with 
this, the group has been narrowly drawn to cover only those where we have clear legal 
responsibilities, such as those who have obtained authorisation for pre-planned treatment ahead of 
Exit Day, though not yet obtained the treatment. 
 
The National Health Service (Cross-Border Healthcare) and (Miscellaneous Amendments) 
(EU Exit) Regulations 2019 
 
These regulations give effect to English policy with respect to the Cross-Border Healthcare 
Directive (CBHD) (Directive 2011/24), as well as revoke certain EU decisions and make necessary 
changes and corrections to domestic law on reciprocal healthcare generally that are required 
following from the UK’s EU Exit. 
 
Cross-border Healthcare Directive 
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In 2013, the UK Government and Devolved Administrations transposed the CBHD into our 
domestic legislation. Separate legislation covers England and Wales, Scotland, Northern Ireland 
and Gibraltar. Currently, the CBHD includes: 
 

• Giving UK residents automatic rights to receive NHS reimbursement for certain healthcare 
they purchase in the EU/EEA (but not Switzerland), which becomes problematic in a no 
deal for the reasons below. 
 

• Preventing the NHS from charging EU/EEA (not Swiss) visitors more than domestic 
residents, which in the long-run could prevent full cost-recovery for EU visitors such as the 
150% tariff or the Immigration Health Surcharge. 

 

• Information sharing duties including running a National Contact Point to respond to queries 
from patients from the EU/EEA (not Switzerland).    

 
Keeping CBHD reimbursement rights on our statute book would make the NHS liable for manually 
reimbursing substantial healthcare costs incurred abroad by UK tourists. This could expose the 
NHS to significant operational and financial risk and would also be inappropriate as we could no 
longer be sure that EU Member States would apply the Directive’s constraints on excess charging. 
Almost all of the 250,000 EHIC claims per annum could in principle become reimbursable by the 
NHS and Devolved Administrations if we do not get bilateral arrangements with Member States. 
For these reasons our position is that the UK should not continue CBHD reimbursement in a no 
deal scenario. 
 
Accordingly, our policy is to revoke the CBHD legislation for England with a savings provision to 
allow the policy to operate for certain listed countries for a transitional period (until 31 Dec 2020). 
This is the same approach as that adopted for reciprocal healthcare and would involve listing the 
same countries (who agree to maintain the status quo). This would allow us to maintain CBHD 
transitionally (for countries where we have established reciprocity) although it would be suspended 
for other countries.  
 
As the CBHD was implemented by separate legislation in relation to Scotland, you will wish to give 
similar consideration to fixing deficiencies in that legislation under the European Union 
(Withdrawal) Act 2018 in relation to Scotland. 
 
Miscellaneous Amendments  
 
In addition to fixing miscellaneous EU references, such as those to Regulation 883/04, European 
Health Insurance Card, and EU rights and obligations in certain healthcare legislation relating to 
England, these Regulations will: 
 

• Omit section 10 of the Health and Social Security Act 1984 and the related references in 
section 26 of that Act and in Schedule 1 to the National Assembly for Wales (Transfer of 
Functions) Order 1999; section 10 relates to the reimbursement of cost of medical and 
maternity treatment in Member States of the European Economic Community and extends 
to England, Wales and Scotland.    

 

• Revoke the legislation implementing the CBHD and related legislation in relation to 
England, namely the relevant provisions of the National Health Service Act 2006, the 
National Health Service (Cross-Border Healthcare) Regulations 2013, the National Health 
Service and Public Health (Functions and Miscellaneous Provisions) Regulations 2013 and 
the National Health Service (Cross-Border Healthcare) (Amendment) Regulations 2015. 
The regulations will also make any necessary consequential amendments within that 
legislation and any other related legislation. Since the CBHD was implemented for both 
England and Wales by the same regulations, this will include technical, consequential 
amendments to ensure that, once the provisions relating to England are omitted, the 
remaining legislation works in relation to Wales.  
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• Revoke the relevant provisions of the National Health Service (Reimbursement of the Cost 
of EEA Treatment) Regulations 2010. These Regulations give effect to the judgment of the 
then European Court of Justice in relation to the case of Watts v Bedford Primary Care 
Trust and Secretary of State for Health (2006) – namely that the obligation under the Treaty 
Article relating to the freedom to provide and receive services (now Article 56), to reimburse 
the cost of hospital treatment provided in another member State, also applies to a tax-
funded national health service.  
 

• Revoke EU Decisions 2013/329/EU, 2011/890/EU, 2014/286/EU and 2014/287/EU. 
Decisions 2013/329/EU and 2011/890/EU concern EU networks on the evaluation of health 
technology (Health Technology Assessment) and networks on e-health respectively. 
Decisions 2014/286/EU and 2014/287/EU concern the operation of networks on rare 
diseases (European Reference Networks). 
 

• Omit the second sub-paragraphs (a) and (b) of paragraph 10 of Schedule 2 to the Human 
Tissue Act 2004 (Ethical Approval, Exceptions from Licensing and Supply of Information 
about Transplants) Regulations 2006. This requires certain information to be supplied to 
NHS Blood and Transplant, by a person who has received material to be transplanted, 
namely, a statement indicating that the recipient was entitled to the provision of the 
treatment by virtue of regulations made under Article 48 TFEU or an agreement entered 
into between the European Union and another country. 

 
The fixes are required to the above retained EU law, as they make provision for, or in connection 
with, reciprocal arrangements which will not exist or will not be appropriate, or otherwise contain 
EU references, which will no longer be appropriate following the UK’s exit from the EU. 
 
As mentioned above, the fixes will include appropriate savings provision to reflect the policy of 

maintaining certain reciprocal and cross-border healthcare arrangements, on a time-limited basis, 

for a list of countries with whom the UK has agreed continued arrangements (yet to be determined) 

and to protect certain groups in a transitional situation on Exit Day. 
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Vaughan Gething AC/AM 
Y Gweinidog Iechyd a Gwasanaethau Cymdeithasol 
Minister for Health and Social Services 

Bae Caerdydd • Cardiff Bay 
Caerdydd • Cardiff 

CF99 1NA 

Canolfan Cyswllt Cyntaf / First Point of Contact Centre: 

0300 0604400 

Gohebiaeth.Vaughan.Gething@llyw.cymru 
Correspondence.Vaughan.Gething@gov.wales 

Rydym yn croesawu derbyn gohebiaeth yn Gymraeg.  Byddwn yn ateb gohebiaeth a dderbynnir yn Gymraeg yn Gymraeg ac ni fydd 

gohebu yn Gymraeg yn arwain at oedi.  

We welcome receiving correspondence in Welsh.  Any correspondence received in Welsh will be answered in Welsh and corresponding 

in Welsh will not lead to a delay in responding.   

Ein cyf/Our ref MA - L/VG/0709/18 

Lord James O'Shaughnessy 
Parliamentary Under Secretary of State for Health (Lords) 
Department of Health and Social Care 

39 Victoria Street 
London 
SW1H 0EU 
lords@dh.gsi.gov.uk 

19 December 2018 

Dear James, 

Thank you for your letter of 14 December, seeking my agreement to the UK Government’s 
proposed approach to fixing regulations relating to reciprocal healthcare. 

I note that the approach taken in these correcting regulations is intended to complement the 
Healthcare (International Arrangements) Bill. I wrote to you in relation to this Bill on 4 
December and I understand that officials are currently engaged on this issue. Once we have 
reached agreement on the framework legislation, and the memorandum which will establish 
the foundation of cooperation on reciprocal healthcare, I will be able to consider in more 
detail the proposed approach to fixing legislation under the section 8 powers in the 
European Union (Withdrawal) Act 2018. 

I welcome your offer of further discussion on the proposed legislation with officials within 
your department. I will write to you again once these discussions have taken place. 

On the specific issue of consent, I will be able to consider the consent of Welsh Ministers to 
the proposed legislation when regulations are shared. I would be grateful if you would write 
again at this point. 

I am copying this letter to the First Minister of Wales, the Secretary of State for Wales, the 
Scottish Government Cabinet Secretary for Health and Sport and the Permanent Secretary 
at the Department for Health in Northern Ireland.  

Yours sincerely, 

Vaughan Gething AC/AM 

Y Gweinidog Iechyd a Gwasanaethau Cymdeithasol 
Minister for Health and Social Services 

Pwyllgor Iechyd, Gwasanaethau Cymdeithasol a Chwaraeon 
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19 December 2018 

Dear Vaughan, 

HEALTHCARE (INTERNATIONAL ARRANGEMENTS) BILL 

Thank you for your letter of 4 December. May I first take this opportunity to congratulate you on your 
reappointment as Minister for Health and Social Care. I look forward to working with you further on 
this and other issues.  

Regarding the Healthcare (International Arrangements) Bill, I would like to underline from the outset 
that we have always acknowledged that the provisions in the Bill may be exercised in ways which 
relate to a devolved matter, and it is for that reason that we are looking to secure your support for 
recommending a Legislative Consent Motion. 

I am delighted to hear that you are prepared to recommend consent to the Bill. This is a truly positive 
step forward and demonstrates that this Bill can be taken forward in the interests of the whole of the 
UK.  

As discussed between our officials, we could amend the Bill to insert a statutory duty on the UK 
Government to consult the Devolved Administrations before making regulations under Clause 2 of 
the Bill that contain provisions which are within devolved competence. This would necessarily extend 
to any regulations that amend, repeal or revoke a Measure or Act of the National Assembly for 
Wales. We would like to make this change as soon as practically possible. 

With regard to the Memorandum of Understanding setting out more detail as to how and when con-
sultation would take place, we are very happy to provide you with assurances that the Welsh Gov-
ernment, and indeed all of the DAs, would be meaningfully consulted on the development and draft-
ing of regulations. We can discuss this further as officials progress the drafting of an MoU. 

As I am sure you can appreciate, this is a time-sensitive issue and it is in both of our interests to 
progress the passage of the Bill as a matter of expediency. We would very much like to work with 
you and all the DAs in good faith to proceed with the drafting of an MoU. The MoU would set out the 
detail of how UKG will consult the DAs to underpin the proposed statutory consultation requirement. 
If feasible, it would be helpful to agree the key terms before we amend the Bill.  

This Bill is expressly concerned with implementing international agreements and the extent to which 
regulations implement new agreements. There is already an MoU between the UK and the Devolved 
Administrations concerning international agreements that deals with respective roles in the negotia-
tions process which is under review and so this is not something we can currently open via the HIAB. 

Vaughan Gething AM 
Cabinet Secretary for Health and Social Services 
5th Floor 
Tŷ Hywel 
Cardiff Bay 
CF99 1NA  

The Lord O’Shaughnessy 
Parliamentary Under Secretary of State 
Department of Health and Social Care 

39 Victoria Street, SW1H 0EU 
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With regard to the clarification sought on financial arrangements, I believe our officials have dis-
cussed this at some length. To reiterate, we do not want the current administrative system to change 
and thereby place additional burdens on the Devolved Administrations. By this I mean that the De-
partment for Health and Social Care will continue to fund and administer schemes that entitle indi-
viduals across the whole United Kingdom to access healthcare abroad. Where these schemes entitle 
foreign nationals to access domestic healthcare services, it will remain the responsibility of all the 
four nations to provide those individuals with that healthcare, to legislate for that provision through 
charging regulations, and bear the costs, accordingly. Going forward, and as part of our close work-
ing, we would expect to provide analysis on the potential costs and benefits of reciprocal agreements 
to the UK Government, to the NHS in England, Wales, Scotland and Northern Ireland, and to UK 
citizens and residents and to involve the DAs in formation of strategy in this area.  
 
I would like to stress that my Department is fully committed to working with you and all the DAs in 
the interests of individuals in all the four nations and their access to healthcare abroad. I will make 
every effort to proceed by consensus in this area and hope that in doing so I am able to alleviate 
some of the broader concerns you have expressed throughout our discussions on this matter. In-
deed, many of these concerns have been expressed by all the DAs and I hope that the measures 
proposed in this letter will provide assurances to colleagues in Scotland and Northern Ireland as 
well.  
 
I look forward to hearing back from you and hope we can indeed move this forward at pace to ensure 
we can jointly provide individuals in Wales with confidence that the measures in this Bill will apply to 
them as well.  
 
I am copying this letter to the First Minister of Wales, the Secretary of State for Wales and the Chan-
cellor of the Duchy of Lancaster and Minister for the Cabinet Office. I am also copying it to the 
Scottish Government’s Cabinet Secretary for Health and Sport and Cabinet Secretary for Govern-
ment Business and Constitutional Relations, and to the Permanent Secretary at the Department of 
Health in Northern Ireland and Head of the Northern Ireland Civil Service. 
 
 
Yours sincerely, 

 
 

LORD O’SHAUGHNESSY 
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Cabinet Secretary for Health and Social Services 

Welsh Government 

Cathays Park 

Cardiff 

CF10 3NQ 

National Assembly for Wales Cross Party Group on Hospices and Palliative Care 

C/o Hospice UK  

City Hospice 

Whitchurch 

CF14 7BF 

10 October 2018 

Dear Vaughan, 

Cross Party Group on Hospices and Palliative Care Inquiry: response 

Thank you for your letter dated 4 September 2018, which gave your detailed 

response on behalf of the Welsh Government to the Cross Party Group on Hospices 

and Palliative Care’s Report ‘Inequalities in access to hospice and palliative care: 

challenges and opportunities’.  

Firstly, thank you for the time and consideration you gave the report and for 

accepting, either wholly or in part, each of the recommendations put forward. The 

Cross Party Group (the Group) will continue to monitor the implementation of the 

report’s recommendations and value your willingness to work with us to improve 

access to hospice and palliative care in Wales.  

The Group discussed your response during its meeting on 26 September 2018 and 

agreed our approach in taking forward our work in this area.  

While the response was broadly welcomed, the Group noted that many 

recommendations were accepted on the basis that work in this area is already 

ongoing. I am pleased to see that the Welsh Government and End of Life Care 

Implementation Board are already taking steps to improve access to hospice and 

palliative care, and appreciate that developing services takes time. However, the 

evidence received by the Group during its inquiry was clear in demonstrating that 

progress in the areas we highlighted is too slow, or that information regarding 

progress is unavailable.  

The Group further noted the lack of detail in relation to fulfilling recommendations to 

improve access to paediatric palliative care with disappointment. I trust that your 

officials and colleagues at the End of Life Care Implementation Board and health 

boards will be pursuing this agenda in line with the recommendations made by the 

Group. The Group will follow progress in this area with interest, including by targeted 

scrutiny of developments in the areas of 24/7 consultant and nurse cover and the 

availability of community paediatric nurses.  

Pwyllgor Iechyd, Gwasanaethau Cymdeithasol a Chwaraeon 
Health, Social Care and Sport Committee  
HSCS(5)-01-19 Papur 10 / Paper 10 

Pack Page 48

Agenda Item 3.2



For your information, during the period until 2020, the Group will be prioritising 

scrutiny of:  

 The provision of palliative care in care homes and the role of Regional 

Partnership Boards in delivering this. 

 Out of hours care for people with palliative and end of life care needs, 

including the role of specialist 24/7 advice lines, and the equal coverage of out 

of hours care for children. 

 The distribution and availability of community nursing services to deliver 

palliative care to people in their own homes or in the community, including 

district nurses and community paediatric nurses with palliative care skills. 

 Sustainable, medium-term funding of charitable hospices and meaningful 

partnerships between charitable hospices and health boards.  

I welcome your continued engagement with the Cross Party Group on Hospices and 

Palliative Care in taking forward these crucial areas, which will serve to improve 

equality of access for all who need it.  

Yours sincerely,  

 

Mark Isherwood AM 

Chair, Cross Party Group on Hospices and Palliative Care 
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Bae Caerdydd • Cardiff Bay 

Caerdydd • Cardiff 

CF99 1NA 

Canolfan Cyswllt Cyntaf / First Point of Contact Centre: 
0300 0604400 

Gohebiaeth.Vaughan.Gething@llyw.cymru 

Correspondence.Vaughan.Gething@gov.wales 

Rydym yn croesawu derbyn gohebiaeth yn Gymraeg.  Byddwn yn ateb gohebiaeth a dderbynnir yn Gymraeg yn Gymraeg ac ni fydd 

gohebu yn Gymraeg yn arwain at oedi.  

We welcome receiving correspondence in Welsh.  Any correspondence received in Welsh will be answered in Welsh and corresponding 

in Welsh will not lead to a delay in responding.   

7 December 2018 

In May 2018, I wrote to you regarding Welsh Government plans for the evaluation of the 
Public Health (Minimum Price for Alcohol) (Wales) Bill.  Over the summer, my officials have 
undertaken work to further develop these plans – recognising the critical role of the 
evaluation in relation to the sunset and review clauses included in the legislation and any 
future decision on whether to continue its provisions on minimum pricing for alcohol in 
Wales.  

I would also like to take this opportunity to update you regarding recently commissioned 
Welsh Government research on the possibility of switching from alcohol to other 
substances.  I am aware that this is of particular interest to members of the Committee and 
was a specific recommendation included in the stage 1 report by the Health, Social Care 
and Sport Committee.  

Plans for the Evaluation: 

The Theory of Change diagram, outlining the possible sources of data has been updated 
and is attached. The independent evaluation will be commissioned through an open tender 
process over the next few months. The work will be commissioned as one contract, but will 
be divided into four lots as follows:  

Lot 1: Contribution analysis 

Overview of requirement:  It is anticipated that the contribution analysis will look at the wider 
context of alcohol policy as well as bringing together the relevant data sets and the findings 
from the individual studies and evaluation work (including that undertaken in Scotland) to 
inform the assessment of the contribution that the introduction of minimum pricing has made 
to the policy objectives. The contractor will be required to provide an interim report after two 
years (2021).  This will be a report that makes an initial assessment of the contribution that 
minimum pricing makes to the policy objective and outlines the additional data sources 
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Dear Dai, 
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needed to improve the reliability of the contribution assessment. The 2021 interim report will 
inform the internal review of the level of the MUP which will be undertaken by Welsh 
Government officials, after two years of implementation. Draft final report intended to be 
provided by end November 2023. 
 
Lot 2: Research into the impact on retailers  
 
Overview of requirement: It is anticipated that this lot will utilise mixed methods to obtain 
feedback from retailers on implementation as well as the impact that the introduction of a 
minimum price has had on them. This will need to capture both the on and off trades, as 
well as small and large retailers. Baseline work will need to be completed before the end of 
August 2019. First follow-up will be undertaken around 18 months after implementation.  It 
is anticipated that the final follow-up will take place after approximately three and a half 
years (around March 2023). The draft final report will be required to be submitted 
September 2023. 
 
Lot 3: Qualitative work with services and service users 
 
Overview of requirement: An initial piece of qualitative work has recently been 
commissioned and will work with service providers and users, looking at the potential for 
people switching substances as a consequence of the introduction of a minimum price for 
alcohol. This will also look at additional support required to help people prepare. That work 
has been commissioned as a standalone separate contract as the feedback on support 
needs is required during the implementation phase. This can, however, act as baseline work 
with this group. The requirement of this lot is to undertake further work with these groups 
post implementation.  First follow-up will be undertaken around 18 months after 
implementation.  It is anticipated that the final follow-up will take place after approximately 
three and a half years (around March 2023). The draft final report will required to be 
submitted September 2023. 
 
Lot 4: Assessment of impact of introducing minimum price for alcohol on wider population of 
drinkers 
 
Overview of requirement: This lot will explore the impacts of the legislation on the wider 
population of drinkers. This will include work with moderate, hazardous and harmful 
drinkers. It will also include an analysis of household expenditure. Baseline work will need to 
be completed before the end of August 2019. First follow-up will be undertaken around 18 
months after implementation.  It is anticipated that the final follow-up will take place after 
approximately three and a half years (around March 2023). The draft final report will be 
required to be submitted September 2023. 
 
A Prior Information Notice outlining the above was published a couple of weeks ago, 
informing the market of the intention to commission this work.  
 
Additional research work: 
 
Questions were commissioned in the Beaufort Wales Omnibus Survey carried out in 
September 2018. The questions assessed awareness of and attitudes towards minimum 
pricing for alcohol. The data have recently been received and officials will prepare a report 
for publication early in the New Year.  
 
Finally, as highlighted above, in response to one of the recommendations from the Health, 
Social Care and Sport Committee in your Stage 1 scrutiny report and the recommendation 
from the Welsh Government’s Advisory Panel on Substance Misuse, research has been 
commissioned looking at the perception of service providers and service users of the 
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likelihood of individuals switching to other substances and what services are doing to help 
people prepare. The contract has been awarded to Figure 8 Consultancy Services Ltd, in 
partnership with University of South Wales and Glyndwr University.  
 
I hope you find this update useful and I look forward to ongoing engagement with the 
Committee as we implement the Act. 
 
Yours sincerely, 

 
Vaughan Gething AC/AM 

Ysgrifennydd y Cabinet dros Iechyd a Gwasanaethau Cymdeithasol 
Cabinet Secretary for Health and Social Services 
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Annex 1 

Theory of Change - MUP Wales – showing existing studies elsewhere and possible additional studies to be commissioned. 

NOTE: Text in red outlines work to consider commissioning. Text in blue is a Scottish study. Text in black signifies routine data. 

OVERARCHING CONTRIBUTION ANALYSIS 

(To bring all sources together as well as considering external factors to determine the 

contribution that MUP has made.) 

Compliance Price change 

No alcohol < specified 

MUP 

Reduced purchasing 

(primarily expected in off-

trade) 

Reduced consumption 
Reduced harm 

Social norms 

Attitudes to MUP 

Product and marketing 

changes 
Substitution: other 

alcohol or drugs 

Displacement of spending 

Economic impact on alcohol, industry 

Monitoring data 

– LAs  

Work with 

retailers 

Work with retailers 

Small retailers study 

Nielsen data for Wales and 

West 

 

Cross border sales 

Alcohol sales data 

Harmful drinkers study 

National Survey data 

(Hazardous and Harmful) 

Health Behaviour in School Age 

Children (HBSC) / School 

Health Research Network 

(SHRN) 

Harmful drinkers study 

Routine data on alcohol-related 

harm (hospital admissions / deaths)  

with possible extra analysis 

Social attitudes (Omnibus Survey) 

 

Small retailers study 

Small retailers study 

Alcohol sales data 

Cross border sales Harmful drinkers study 

Harmful drinkers study 

Qualitative work with services 
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Bae Caerdydd • Cardiff Bay 

Caerdydd • Cardiff 
CF99 1NA 

Canolfan Cyswllt Cyntaf / First Point of Contact Centre: 

0300 0604400 

Gohebiaeth.Julie.James@llyw.cymru 
Correspondence.Julie.James@gov.Wales 

Rydym yn croesawu derbyn gohebiaeth yn Gymraeg.  Byddwn yn ateb gohebiaeth a dderbynnir yn Gymraeg yn Gymraeg ac ni fydd 

gohebu yn Gymraeg yn arwain at oedi.  

We welcome receiving correspondence in Welsh.  Any correspondence received in Welsh will be answered in Welsh and corresponding 

in Welsh will not lead to a delay in responding.   

10 December 2018 

Thank you for your letter dated 15 November 2018 in relation to the scrutiny of regulations 
arising from the European Union (Withdrawal) Act 2018. As you can appreciate, the UK's 
withdrawal from the European Union has created an unprecedented legislative programme 
across all the Governments in the UK and we are all working to ensure that we will be ready 
for exit day on 29 March 2019. 

I am currently expecting 140-150 UK Government EU Exit SIs to legislate in areas devolved 
to Wales ahead of exit day, though this number is subject to change as SIs are merged or 
disaggregated and new ones emerge. Almost all of these will require the consent of the 
Welsh Ministers through the process set out in the Intergovernmental Agreement.  

The Welsh Ministers have given formal consent to 71 SIs and have notified the National 
Assembly under Standing Order 30C of 51 SIs (the outstanding 20 are yet to be laid in 
Parliament). Of the 71, six have required a Statutory Instrument Consent Memorandum 
under Standing Order 3OA.2. Our current estimate is that around 20 will be subject to 
SO30A, though this figure is subject to change as officials consider the detail of the 
outstanding draft SIs which the UK Government will be sharing with us during the coming 
weeks.  

The Welsh Ministers are expecting to lay around 50 Welsh EU Exit SIs in the National 
Assembly. There has been a delay in the Welsh SI programme, with several causes. In 
many cases, the Welsh SIs must follow the UK SIs and the UK SI programme has itself 
been delayed. Often the Welsh SIs must follow the UK SIs because the UK SIs are 
amending legislation to which the Welsh SIs are then making subsequent amendments. In 
some cases, the Welsh SIs will form part of a UK wide agreed approach to delivery that 
requires our SIs to co-ordinate with the SIs laid in Parliament.  

Pwyllgor Iechyd, Gwasanaethau Cymdeithasol a Chwaraeon 
Health, Social Care and Sport Committee 
HSCS(5)-01-19 Papur 12 / Paper 12

Julie James AC/AM 
Arweinydd y Tŷ a’r Prif Chwip 
Leader of the House and Chief Whip 

Ein cyf/Our ref: MA - L/JJ/0825/18 

Mick Antoniw AM 
Chair 
Constitutional and Legislative Affairs Committee 
National Assembly for Wales 

SeneddCLA@assembly.wales 

Dear Mick, 
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More generally, the Welsh Government has also had to prioritise work on the UK SI 
programme given the high volume of SIs that are being brought forward which are making 
provision on the Welsh Ministers’ behalf. As I have explained above, the Welsh Ministers 
have already consented to 71 separate UK Government SIs. In order to reach a position 
where the Welsh Ministers have been able to consent to the final versions of these SIs, 
there have been extensive discussions with relevant UK Government departments on the 
proposed solutions and drafting approaches in order to ensure that each SI properly 
protects our devolved interests. The agreements that are being reached on UK SIs which 
make amendments to directly applicable EU law and provisions in UK legislation which are 
within the Assembly’s competence to amend are vitally important to ensure that there is a 
properly functioning statute book on exit day.   
 
As a result of the agreements that have been reached on UK SIs to date, we anticipate that 
our SI programme will be confined to SIs which amend Welsh domestic regulations and 
Welsh primary legislation. None of these Welsh SIs amend directly applicable EU law. We 
are anticipating that 77 UK EU Exit SIs will amend directly applicable EU law in areas 
devolved to Wales. These SIs are included in the figure of 140-150 UK EU Exit SIs which 
we estimate will legislate in devolved areas.  
 
We anticipate that the UK SI programme will continue at the current pace until March. 
Providing there is no further slippage in the UK SI programme, we expect that the Welsh SIs 
will be laid from December to March. We are anticipating three SIs to be laid before the 
Christmas recess, all proposed negative procedure SIs for sifting. We are expecting the 
remaining SIs to be laid from the recess to March, of which around 5% are currently 
anticipated to be subject to the affirmative procedure. I fully expect that January will be 
particularly busy as the Welsh EU Exit SI programme will be operating in earnest and the 
UK SI programme will be continuing.  
 
The bases on which the Welsh Ministers are consenting to the UK SIs are that there is no 
divergence on policy between Wales and the UK, and that the SIs are not politically 
sensitive. These SIs are for the purpose of making the corrections so that the statute book 
will be operable and are being made by the UK Government, with the consent of the Welsh 
Ministers, for reasons of administrative efficiency.  
 
Officials in all four administrations are working closely together on the drafting of the SIs and 
the accompanying material for inclusion in the explanatory memorandums. Decisions on 
who should exercise powers currently conferred on EU entities after exit are being 
considered in the context of each SI, depending on the nature of the power in question, and 
whether factors exist that mean that it is not desirable for an administration to exercise that 
power without the involvement of another administration. Our default position is that where 
there is a function within an area devolved to Wales, the relevant function should be 
conferred on the Welsh Ministers or on an appropriate public body in Wales. However, there 
are a number of circumstances where the default position may not be appropriate or 
practical. These are likely to arise in the following cases: 

 Where the cross-border nature of service provision requires close co-operation 
across both nations, for the benefit of citizens or to avoid placing unnecessary 
burdens on organisations. This could be due to the way people or goods travel 
across the border, or the particular geographical features of the border.   

 Where the devolved and non-devolved aspects of policy delivery are so intertwined, 
that it is not workable for the devolved elements to be delivered without reference to 
the non-devolved elements, or vice versa.  

 Where the operational delivery of the policy is constrained by international 
agreements that will apply beyond Brexit so there is limited flexibility in policy 
decisions. 
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In these cases, there are a range of options for how functions can be exercised, and 
Ministers are reaching a decision on each individual UK Government SI following a full 
consideration of all of the relevant issues. 
 
In circumstances where consent is given to a UK Government SI, our position is that 
consent is provided for the entire SI, rather than consenting to specific parts of the SI. 
Where provision is made in relation to devolved and reserved matters in a single SI, the 
approach that is taken towards reserved matters will often have an impact on devolved 
matters. For that reason, we consider it appropriate that Welsh Ministers consider and 
consent to the SI as a whole, rather than confine their consideration to the devolved areas 
only.  
 
Yours sincerely,  

 
 
Julie James AC/AM 

Arweinydd y Tŷ a’r Prif Chwip 
Leader of the House and Chief Whip  
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  17 December 2018 

Dear Dai, 

Preparing for Brexit – Report on the preparedness of the healthcare and medicines 

sector in Wales 

Over the last term the External Affairs and Additional Legislation Committee has 

been considering issues relating to how various sectors have been preparing for 

Brexit. 

In particular I would like to draw your attention to our report on the preparedness 

of the healthcare and medicines sector in Wales, published on 3 December 2018. 

Yours sincerely, 

David Rees AM 

Chair of the External Affairs and Additional Legislation Committee 

Croesewir gohebiaeth yn Gymraeg neu Saesneg. 

We welcome correspondence in Welsh or English. 

Dai Lloyd AM 

Chair of the Health, Social Care and Sport Committee 

Pwyllgor Iechyd, Gwasanaethau Cymdeithasol a Chwaraeon 
Health, Social Care and Sport Committee  
HSCS(5)-01-19 Papur 13 / Paper 13 
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Yr Arglwydd Elis-Thomas AC/AM 
Ein cyf/Our ref Deputy Minister for Culture, Sport and 
Tourism 
Y Dirprwy Weinidog Diwylliant Chwareon a Thwristiaeth 
  
 

Bae Caerdydd • Cardiff Bay 

Caerdydd • Cardiff 
CF99 1NA 

Canolfan Cyswllt Cyntaf / First Point of Contact Centre:  

0300 0604400 

Gohebiaeth.Dafydd.Elis-Thomas@llyw.cymru 
               Correspondence.Dafydd.Elis-Thomas@gov.wales 

 

Rydym yn croesawu derbyn gohebiaeth yn Gymraeg.  Byddwn yn ateb gohebiaeth a dderbynnir yn Gymraeg yn Gymraeg ac ni fydd 

gohebu yn Gymraeg yn arwain at oedi.  
 

We welcome receiving correspondence in Welsh.  Any correspondence received in Welsh will be answered in Welsh and corresponding 

in Welsh will not lead to a delay in responding.   

Ein cyf/Our ref: MA-(P) DET/4383/18 

 
 

Dr Dai Lloyd AM 
Chair 
Health, Social Care and Sport Committee 

National Assembly for Wales  
 

Dai.Lloyd@assembly.wales 

21 December 2018  
 

 
Dear Dai, 
 
Thank you for your letter of 27 November regarding the results from the Sport Wales State 
of the Nation 2018 survey. The survey involved over 118,000 pupils and over 1,000 
teachers, who completed a School Sport Survey provision questionnaire. This was an 
increase on the numbers taking part in 2015, remaining the largest UK survey of young 
people and sport. Surveys of this size help to inform future policy and Sport Wales are to be 
congratulated.   
 
As you state, the overall participation figure is static at 48% which is disappointing.  
However, given the 20% increase over the last two survey cycles (it went up 13% in 2013 

and a further 8% in 2015) to have sustained the current level is a positive marker as Sport 
Wales move into their new Sport Strategy. In order to drive forward the participation agenda 
my officials are working with Sport Wales to ensure that their new delivery and investment 
models are aimed at increasing these participation levels.  
 
I was very pleased to see the increase in participation rates amongst traditionally under-
represented groups, including those with a disability/impairment and certain ethic groups 
(Asian/Asian-British have gone from 36% to 40%, while Arab/Other have increased by 7 
percentage points from 39% to 46%).  We now have no ethnic group below 40% for the first 
time ever, which demonstrates that sporting opportunities are reaching all these parts of our 
communities.  
  
The survey notes that female and older pupils take part less frequently in PE and Sport. PE 
is a statutory subject in the curriculum for learners, up to the age of 16, and the Programme 
of Study for PE requires schools to give all learners opportunities to participate in the four 
specified areas of learning which cover health, fitness and well-being, creative activities and 
competiveness.  
 

Pwyllgor Iechyd, Gwasanaethau Cymdeithasol a Chwaraeon 
Health, Social Care and Sport Committee   
HSCS(5)-01-19 Papur 14 / Paper 14
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The Minister for Education is working with Pioneer schools and stakeholders, including 
Sport Wales, to develop a new curriculum for Wales, taking forward the recommendations 
of the Successful Futures report. One of the four key purposes of the new curriculum, which 
will incorporate a Health and Well-being Area of Learning and Experience, is that learners 
develop as healthy, confident individuals who take part in physical activity, and as such 
this is integral to the new curriculum.  The new curriculum will be rolled out to all schools 
starting in September 2022 for primary schools and Year 7 pupils in secondary schools, with 
full roll-out to all pupils by 2026.   
 
We acknowledge that more work needs to be done but we have made good progress over 
the last few years in terms of increasing rates of participation so to see sustained 
participation rates is positive. We will continue to target investment in socially deprived 
areas across Wales so young people irrespective of their social circumstances receive 
equality of opportunity and are able to take part in sport and physical activity.   
 
Together with the Minister for Health and Social Services I have instituted a new Healthy 
and Active Fund which is a partnership between Welsh Government, Sport Wales and 
Public Health Wales involving investment of £5m over the next three years. This will focus 
on supporting projects which support active lifestyles, supporting community assets and 
also encourage interested partners working together and Sport Wales report that there has 
been strong interest shown by stakeholders and partners.       
 
Sport Wales is also introducing a new model for Community Sport by establishing regional 
entities commencing with North Wales. Discussions are taking place with key partners and 
this approach will focus on working in collaboration to support our communities become 
hubs of activity.        
  
Yours sincerely, 

 
 
 
Yr Arglwydd Elis-Thomas AC/AM 
 
Deputy Minister for Culture, Sport and Tourism - Y Dirprwy Weinidog Diwylliant, 
Chwaraeon a Thwristiaeth 
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