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1

Executivve Summarry

1.1

We are pleased thaat the Tax Collection
C
annd Management (Wale
es) Bill conttains provisiion for
the introduction off a Taxpayers’ Charter. The Bill siggnifies that the
t Charterr should cleaarly
state th
he standardss of behavio
our and valuues that the
e Welsh Revvenue Authhority (WRA
A) will
use wheen interacting with We
elsh taxpayeers and vice
e versa. The WRA mustt ensure thaat the
Charterr is publiciseed upon the
e devolutionn of Land Trransaction Tax
T and Lanndfill Disposals Tax.

1.2

The functions of th
he WRA are wide‐rangi ng which is to be expected as it iss not yet known
how thee devolution
n of Welsh taxes will u nfold over time.
t
For th
he Welsh Goovernment and
Welsh ttaxpayers to
o have confidence in a new tax authority it is essential thhat there is
sufficien
nt funding in place to enable
e
the W
WRA to work effectively, efficienttly and build
d up a
good an
nd trusting relationship
r
p with the N
National Asssembly and the generaal public.

1.3

Any ‘diggital by defaault’ approaach must haave proper regards
r
to the
t needs oof those who
o are
unable tto use computers or acccess the innternet.

1.4

WRA gu
uidance musst be writte
en with the unrepresen
nted taxpayer in mind aas its audience.
Taxpayeers must bee able to relyy on the gu idance provvided they have
h
follow
wed it in goo
od faith.
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LITRG response: Inquiry into the Tax Collection and Management (Wales) Bill

24 August 2015

2

About Us

2.1

The Low Incomes Tax Reform Group (LITRG) is an initiative of the Chartered Institute of
Taxation (CIOT) to give a voice to the unrepresented. Since 1998 LITRG has been working to
improve the policy and processes of the tax, tax credits and associated welfare systems for
the benefit of those on low incomes. Everything we do is aimed at improving the tax and
benefits experience of low income workers, pensioners, migrants, students, disabled people
and carers.

2.2

LITRG works extensively with HM Revenue & Customs (HMRC) and other government
departments, commenting on proposals and putting forward our own ideas for improving
the system. Too often the tax and related welfare laws and administrative systems are not
designed with the low‐income user in mind and this often makes life difficult for those we
try to help.

2.3

The CIOT is a charity and the leading professional body in the United Kingdom concerned
solely with taxation. The CIOT’s primary purpose is to promote education and study of the
administration and practice of taxation. One of the key aims is to achieve a better, more
efficient, tax system for all affected by it – taxpayers, advisers and the authorities.

3

Introduction

3.1

We welcome this opportunity to respond to the Finance Committee’s consultation into the
general principles of the Tax Collection and Management (Wales) Bill. It is important that the
legislation contains the fundamental principles on how tax should be collected and managed
in Wales even though it has yet to be decided which taxes will be devolved alongside Land
Transaction Tax and Landfill Disposals Tax. We understand that there will be separate
consultations regarding the legislation and guidance on penalties for the two new devolved
taxes.

3.2

As explained in 2.1 above, LITRG primarily focuses on income tax and although that is
currently not being devolved to Wales, we understand that the framework for the collection
and management of devolved taxes may include income tax if this is devolved in the future.
Therefore our comments on the principles of the Tax Collection and Management (Wales)
Bill focus on developing a tax system which will be fit for purpose if income tax is devolved.
Consequently our response primarily focuses on the formation and role of the WRA.

3.3

LITRG is an initiative of the CIOT; we support the CIOT’s separate submission. Our response
focuses on points of concern that have direct relevance for the low‐income taxpayer.

3.4

We are pleased that the Welsh Government has recognised and agreed ‘that where there is
no good policy reason (for example, on the grounds of a focus on Welsh needs or efficiency)

‐2‐
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to diverge from the UK tax administration, Welsh tax collection and management
arrangements should replicate current UK operational processes and arrangements’.1 This
should minimise any changes and result in a more consistent approach for taxpayers who
will be using both the Welsh and UK tax systems.

4

Part 2 – The Welsh Revenue Authority

4.1

We are pleased that staff who will be appointed to the WRA will be independent from the
National Assembly, Government and Local Authorities. The WRA should be held accountable
for its performance by the Welsh Government and therefore there should be no conflicts or
perceived conflicts of interest. We support the decision that the WRA has power to set up
non‐voting committees which will enable them to receive advice and support from experts
in particular areas of tax; this is imperative as it is unknown how Welsh taxes will develop in
the future.

4.2

The functions of the WRA are wide‐ranging and include providing ministers and taxpayers
with information and advice, resolving complaints and disputes and promoting compliance
with the tax system. For the WRA to be effective and achieve these objectives there needs to
be sufficient resources and funding in place. It is good that the Bill provides flexibility to
enable Welsh Ministers to provide appropriate funding for the WRA so that it can carry out
its functions.2 We consider that funding should be monitored on a regular basis as if there is
insufficient funding this could potentially result in taxpayers losing confidence with the new
system which may lead to less compliance, placing additional burdens on the WRA and
possibly affecting any decisions to devolve further taxes in the future.

4.3

We understand the reasons for the WRA delegating some of the collection and management
tax processes for Land Transaction Tax and Landfill Disposal Tax. We have raised concerns in
our previous responses3 regarding delegation and we are pleased that the Tax Collection and
Management (Wales) Bill addresses most of these concerns by stating that the WRA has

1

Paragraph 23 of Explanatory Memorandum – Tax Collection and Management (Wales) Bill:
http://www.assembly.wales/laid%20documents/pri‐ld10293‐em/pri‐ld10293‐em‐e.pdf

2

Tax Collection and Management (Wales) Bill, Part 2 section 22:
http://www.assembly.wales/laid%20documents/pri‐ld10293/pri‐ld10293‐e.pdf

3

See LITRG responses at:
http://www.litrg.org.uk/Resources/LITRG/Documents/2014/12/141210%20LITRG%20response%20Collection%
20and%20management%20of%20devolved%20taxes%20in%20Wales%20FINAL.pdf and
http://www.litrg.org.uk/Resources/LITRG/Documents/2015/04/150423_LITRG%20Inquiry%20into%20the%20c
ollection%20of%20devolved%20taxes%20FINAL.pdf

‐3‐
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ultimate responsibility for any delegated processes,1 that the delegated body must comply
with the WRA’s functions, that the delegation agreements may be varied and revoked at any
time and that the WRA must publish information regarding these delegated processes. One
concern we have raised which has not been addressed by the Bill or the Explanatory
Memorandum is confirmation that any organisations performing collection of taxes will not
be remunerated on a ‘payment by results’ basis. We would recommend that any
organisation responsible for tax debt collection is paid independently of the amount they are
able to collect.
4.4

One area we consider to be fundamental to the introduction of a new devolved tax system is
a Taxpayers’ Charter, as this should provide guidance and protection to unrepresented and
vulnerable taxpayers. It is heartening to see that the Tax Collection and Management
(Wales) Bill requires the WRA to produce a Charter, which must include standards of
behaviour and values to which the WRA will aspire when dealing with taxpayers and also
what is expected from devolved taxpayers when they deal with the WRA. LITRG would like to
be involved in any future consultations which will address the format and wording of this
new Charter. We agree with the Bill that the Charter should be reviewed and revised where
necessary and that monitoring the WRA’s standards of behaviour will be included as part of
their Annual Report. We think it is important that the Charter is ready and its purpose
publicised before 1 April 2018 as the Charter will only be effective and of value if devolved
taxpayers are aware of it. The WRA must be provided with adequate funding to promote and
embed the Taxpayers’ Charter in due course.

4.5

The Tax Collection and Management (Wales) Bill explains how the WRA will be accountable
to Welsh Ministers through the submission of a corporate plan for approval and Annual
Reports. This level of public disclosure and accountability is reassuring but for it to work
most effectively the Annual Reports must be prepared and published within a fairly short
length of time, to enable any changes in processes to occur as soon as possible. The Bill
refers to preparing the report ‘as soon as it is reasonably practicable’,2 however as there is
no definition of what is ‘reasonably practicable’ we recommend that a time limit of four
months after the accounting year end is also included within the legislation to ensure that
there are no lengthy delays.

5

Digital by default approach

1

Tax Collection and Management (Wales) Bill Part 2, Section 13 Paragraph 6b:
http://www.assembly.wales/laid%20documents/pri‐ld10293/pri‐ld10293‐e.pdf

2

Tax Collection and Management (Wales) Bill Part 2, Section 27 Paragraph 1:
http://www.assembly.wales/laid%20documents/pri‐ld10293/pri‐ld10293‐e.pdf

‐4‐
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5.1

The Explanatory Memorandum mentions that it is probable that a ‘digital by default’
approach will be taken and that this could be seriously problematic for disadvantaged
groups such as people with visual impairments or devolved taxpayers living in rural areas
with poor internet connections. We would strongly recommend that other options are made
available rather than just a ‘one size fits all’ approach using only digital payment and filing
methods. This should then mean that the tax collection systems are fairer to all devolved
taxpayers and would follow the principles set out by the Finance Minister which stated that
the tax system ‘be fair to businesses and individuals who pay them’. LITRG were involved in
the LH Bishop & Others v HMRC [2013] UKFTT 522 (TC)1 case which established that while
HMRC have a right to mandate the format of returns, in doing so they have to have regard to
individuals’ human rights and similar principles.

6

Welsh Revenue Authority guidance

6.1

WRA guidance will always be required in respect of all taxes and management of taxes. For
the unrepresented taxpayer, WRA guidance will explain the tax system and the approach of
WRA– they are unlikely to read the legislation behind the guidance. It is essential that WRA
guidance is written with the unrepresented taxpayer in mind as its audience. The guidance
must be written in plain language; while it must be easy to understand, it must not simplify
the law to such an extent that is misleading or incorrect. Taxpayers should be able to rely on
WRA guidance, provided they have acted in good faith. Access to guidance is also of prime
importance. Not all taxpayers will be able to access guidance on the WRA website. It is
essential that WRA considers properly how to ensure that unrepresented and digitally
excluded taxpayers in particular can obtain WRA guidance easily.

LITRG
24 August 2015

1

The case of LH Bishop Electrical Ltd and Others v HMRC Commissioners [2013] UKFTT 522 (TC):
http://www.bailii.org/uk/cases/UKFTT/TC/2013/TC02910.html#7

‐5‐
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Cardiff Bay
CF99 1NA

Date:
Our ref:
Page:

7 September 2015
HVT/2383/fgb
1 of 1

Dear Jocelyn

THE T AX COLLECTION AND M ANAGEMENT (W ALES) BILL:
CONSULTATION ON GENERAL PRINCIPLES
Thank you for the invitation to provide evidence to the Finance Committee on the
general principles of the Tax Collection and Management (Wales) Bill.
In responding to the Committee‟s call for evidence, I have focused my comments
primarily on those parts of the Bill that are relevant to the exercise of my functions.
I have also offered some observations on certain of the clauses that address the
operation of the Welsh Revenue Authority, informed by our experiences in setting up the
Wales Audit Office in accordance with the Public Audit (Wales) Act 2013.
My specific comments set out in the attached Annex therefore refer principally to Part 2
of the Bill.
The Committee may also be interested to know that it is currently my intention to issue
short progress reports on the state of the Welsh Government‟s preparations to implement
fiscal devolution for Wales, including the provisions of this Bill once enacted.
At present, I envisage issuing the first of those reports in the autumn of 2016, with a
follow-up report in the autumn of 2017. These reports should enable any issues with
preparedness to be identified, scrutinised and addressed well in advance of the planned
commencement of the legislation implementing devolved taxes on 1 April 2018.
I look forward to appearing before your Committee on 15 October 2015 to provide
oral evidence on these matters.
Yours sincerely

HUW VAUGHAN THOMAS
AUDITOR GENERAL FOR WALES
Enc:

Annex

Direct Line: 029 2032 0510
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ANNEX
RESPONSE OF THE AUDITOR GENERAL FOR WALES TO THE
FINANCE COMMITTEE CONSULTATION ON THE GENERAL PRINCIPLES OF THE
T AX COLLECTION AND M ANAGEMENT (WALES) BILL
Clause 3
1.

Clause 3(1)(d) of the Bill requires the Welsh Revenue Authority (WRA) itself to
nominate one or two of its employees to become members of the WRA. This
seems to be slightly circular and amounts to the „board‟ selecting its own
members. Perhaps it would be more appropriate for the employee members of
the WRA to be nominated by the Chief Executive for approval by the board.

Clause 9
2.

This clause grants a wide discretion on the WRA to be able to regulate its own
procedure, including quorum. This could potentially allow it to operate without the
control of the non-executive members appointed by the Welsh Ministers. To
prevent this, clause 9 could include a provision that the quorum set by the WRA
must require there to be a majority of non-executive members present.

Clause 12
3.

This clause would allow for the WRA to adopt an entirely hands-off approach to its
functions, allowing it to authorise its staff to exercise all of its functions to any
extent, without further consideration by the WRA itself. It would, in my view, be
consistent with good governance if certain important functions (such as approval
of: the Corporate Plan; the Annual Report; the annual Accounts; and the annual
Tax Statement) were reserved to the WRA itself and could not be delegated to its
staff.

Clause 14
4.

Given the fact that subsection 6 of this clause allows for some directions not to be
published if the Welsh Ministers consider that doing so would prejudice the
functions of the WRA, it would be helpful if clause 14 included a requirement on
the Welsh Ministers to copy all directions given to the WRA to the Auditor General.
This would ensure that I am informed of (and can then consider the potential audit
implications of) all such directions at the time that they are made, rather than only
finding out about those not published at a later date during the course of my
annual audit.

Clause 25
5.

There is no deadline set by which the WRA must publish the initial Charter. It
would perhaps be appropriate for such a deadline to be set given the important
function of the charter to set out the standards of behaviour and values to which
the WRA will aspire.
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Clause 26
6.

Clause 26(2)(b) requires the Corporate plan to set out the “outcomes by reference
to which the achievement of the main objectives may be measured”. However,
many qualitative “outcomes” are inherently difficult to measure and therefore it is
not always possible to determine if a certain outcome has been achieved. It may
therefore be more appropriate to use terminology such as “key performance
measures” instead of “outcomes”. I also note that there is no deadline by which
the Welsh Ministers must approve the WRA‟s Corporate Plan under clause 26 of
the Bill.

Clause 27
7.

Currently, the Annual Report must be prepared “as soon as is reasonably
practicable after the end of the financial year”. It would, however, aid the exercise
of my functions in relation to the WRA if the Annual Report was required to be
prepared no later than the submission deadline for the WRA‟s accounts, that is
31 August in the following financial year to which it relates. Publication of the
Annual Report alongside the Annual Accounts and the Annual Tax Statement
would significantly enhance accountability, transparency and scrutiny of the
operations of the WRA.

Clause 30
8.

I think it would be appropriate for clause 30(2)(b) to be rephrased to acknowledge
that I will submit two reports to the National Assembly: one in relation to the
WRA‟s annual accounts and one in relation to the annual Tax Statement.
Submission of a single report would not in my view be appropriate, given the
differing nature of the Tax Statement and the WRA‟s annual accounts. The
reporting arrangements would then mirror the position in respect of the
Comptroller & Auditor General‟s (C&AG) annual audit of HMRC.

9.

In my view it would be appropriate for clause 30(3)(a) to be rephrased to “that the
expenditure to which the accounts relate has been incurred lawfully and in
accordance with the authority which governs it, and”. This would ensure that the
wording of the audit provision is consistent with that of the audit provision for the
Welsh Ministers set out in section 131 of the Government of Wales Act 2006.

10.

I think I should also mention that the mandatory element of the Auditor General‟s
examination functions with respect to the Tax Statement under clause 30(4) is
narrower than the equivalent requirements on the C&AG in respect of UK taxes
(section 2 of the Exchequer & Audit Act 1921). However, the provisions of clause
30 (and 31) present the AGW with the discretion to apply an equally
comprehensive and rigorous approach.

11.

The duty on the C&AG under section 2 of the 1921 Act is to ascertain whether
“adequate regulations and procedure have been framed to ensure an effective
check on the assessment, collection and proper allocation of revenue”. C&AG
must also be satisfied that “such regulations and procedure are being duly carried
out”. The legislation therefore requires the C&AG to be satisfied that the systems
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of HMRC are adequate and effective at checking that taxes are being assessed,
collected and properly allocated.
12.

The duty under clause 30(4) of the Bill only requires the Auditor General to be
satisfied that WRA has collected taxes lawfully (and that only lawful
disbursements have been made). This is narrower than the duty on the C&AG; it
only requires assessment of whether the money that has in fact been collected
has been lawfully collected; it does not require the AGW to look at WRA‟s systems
generally and whether or not they are effective. The Bill would not therefore
require the Auditor General to be satisfied that the WRA‟s systems were effective
at ensuring it is collecting all the tax it is entitled to collect. The situation could
arise where the WRA were omitting to collect tax by having poor procedures for
identifying when tax is owed, but the Auditor General would not be obliged by the
Bill to consider this in examining the Tax Statement.

13.

In my view, the narrower requirements of clause 30(4) do not stop the Auditor
General commenting on the effectiveness of the WRA‟s systems if he is so
minded. He would just not be under an obligation to do so by virtue of clause
30(4). For my own part, while I cannot speak for any successor, I am inclined to
pursue a broader approach in line with that which the C&AG applies to UK tax
statements.

14.

In connection with clause 30, I think I should also mention that, in the absence of
any fee provisions in the Bill, the examination of the Tax Statement seems to fall
outside the WAO‟s fee charging provisions. Section 23(2) of the Public Audit
(Wales) Act 2013 says, “The WAO may charge a fee in relation to the audit of a
person‟s accounts or statement of accounts”. While there may be scope for
argument, it appears that the Tax Statement is not a “person‟s accounts or
statements of accounts”. In the absence of a fee, the cost of the examination will
need to be borne by the WAO‟s Estimate.

15.

Again, I do not see this as real problem, provided that the Welsh Government and
the Assembly do not want specifically want the WAO to charge fees for the
examination of the Trust Statement. To my mind, it would be more appropriate to
have the cost of the Trust Statement funded through the Estimate process, as this
would match C&AG‟s practice and the Tax Statement is not a statement of
accounts of an entity for which normal accounting practice requires the disclosure
of an audit fee.

Clause 32
16.

Clause 32(3)(a) states particularly that the chief executive of the WRA may have
responsibilities for the time being specified by the Welsh Ministers in “relation to
the signing of accounts”. It would in my view be appropriate to explicitly mention
both the WRA‟s annual accounts and the annual Tax Statement in that
subsection, as in my view the signing of the Tax Statement would not fall within
the definition of “signing of accounts”.
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Clause 190
17.

The definition of “financial year” in subsection 2 of this clause appears to me to
appropriate and will prevent the need for me to conduct a full audit of the WRA for
the financial year ending 31 March 2018, provided that the WRA is established on
or after 1 January 2018. If, however, the WRA were to be established, say, in
November 2017, this would result in the need for a full audit despite the
accounting period only covering five months.

7 September 2015
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Finance Committee
Tax Collection and Management (Wales) Bill
TCM 03 CLA Cymru

Consultation
Response

Tax Collection and Management (Wales) Bill
Call for Evidence
Date: 7 September 2015

Introduction
1.

The CLA is the membership organisation for owners of land, property and businesses in
rural England and Wales. We help safeguard the interests of landowners and those with
an economic, social and environmental interest in rural land and the rural economy. CLA
Cymru has 3,500 members in Wales who between them own and manage about half of the
rural land in Wales. Our membership is engaged in all sectors of the rural economy and
includes farmers, landowners and around 250 types of rural business.

2.

We welcome this opportunity to respond to the call for evidence by the Finance
Committee. In commenting on the Tax Collection and Management (Wales) Bill we have
focused on our areas of concern.

General Comments
3.

We welcome the statement made by Welsh Ministers that there will be no divergence from
the UK tax administration, Welsh tax collection and management arrangements where
there is no good policy reason to do so.

4.

Page 43 of the explanatory memorandum addresses the issue of Costs to Businesses but
the analysis seems unclear. For example, paragraph 152 says the cost of these changes
‘is not anticipated to be a significant amount for businesses and it will reduce quickly’,
whereas paragraph 153 says ‘the costs are not quantifiable’.

5.

The Rural Proofing Checklist on page 50 of the explanatory memorandum only identifies
one major issue for Rural Businesses in relation to the requirement for Broadband for
delivery of the service. It says:
“It is probable that a digital by default approach will be taken and this could have an impact
in rural areas with poor Internet connection.”

6.

We would caution against the adoption of a digital by default approach as this will
discriminate against taxpayers or their advisers based in rural areas who do not have the
capacity to deal with the WRA digitally due to non-existent or slow broadband connectivity.
We recognise that the ability to file tax returns electronically can be beneficial to the
taxpayer and the relevant revenue authority, such as the WRA or HMRC as a well
designed system can aid completion and thus compliance and enable the taxpayer or their
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agent to receive and instant acknowledgement of receipt. However, there are still many
taxpayers or their agents who do not have the ability to file electronically. To impose any
requirements to support a digital by default approach will inevitably mean that unnecessary
expense will be incurred in having to instruct intermediaries to do so on their behalf.
Before any system that imposes a ‘digital by default’ approach can be introduced it will be
essential for the WRA to ensure that:

7.



There is appropriate free software available on the WRA website, since even where
people do have the necessary hardware and internet connection already, it is wrong to
force them over to a system which they cannot use without involving them in extra
annual expenditure for commercial software.



Even more significantly, the WRA must make available the facility to submit
attachments (in common file formats) with online returns where additional information is
required and the “white space” on a return form itself is insufficient to provide an
adequate explanation or disclosure, or it may be incapable of presenting information in
a sensibly formatted way (e.g. information in a table). There should be no limitation on
the number of attachments that can be included.



Public confidence must be gained in the absolute security of any online system. A
single breach of security would dent this confidence and discourage electronic filing.

In a significant number of cases the provisions of the Bill are to be supplemented by
regulations which have not yet been published in draft form. This makes it difficult to
assess the full impact of the legislation contained in the Bill. Regulations are generally not
subject to the same level of Assembly scrutiny as primary legislation. While we
understand the logistical pressures that compel the use of regulations to supplement
primary legislation, we feel that it is important that regulations should be published in draft
form and should be the subject of a consultation so that there is adequate consideration
given to their effectiveness. We also recommend that the default position is that the
regulations should be made by a positive approval procedure rather than the negative
resolution procedure.

Part 2: The Welsh Revenue Authority (WRA)
8.

We agree with the approach taken by the Welsh Government that the collection and
management should be undertaken by a body that is operationally separate from Welsh
Ministers.

9.

We note that the responsibility for the appointment of the chairperson and non-executive
members of the board are to be appointed by Welsh Ministers. Although paragraph 38 of
the explanatory memorandum indicates that the non-executive members of the WRA will
be appointed in accordance with the Code of Practice for Ministerial Appointments to
Public bodies (the Nolan principles) if is not clear that the application of the Nolan
principles will also extend to the chairperson. In any event the commitment to comply with
the Nolan principles should be set out in clause 3 of the Bill.
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10.

We also recommend that the non-executive members appointed have experience of tax
law and/or tax administration (such as professionally qualified lawyers, accountants or
chartered tax advisers with experience of advising taxpayers) as they will be able to
provide valuable insights to the WRA. Such non-executive directors should be appointed
through open competition for their experience, ability and diversity of skills.

11.

As we noted in our response to the White Paper on the collection and management of
taxes, HM Revenue & Customs (HMRC) faces a huge challenge applying complex and
lengthy tax legislation in a fair and consistent way and has substantial resources to assist it
in this task. On 30 June 2015 the Finance Minister announced her preferences as to the
bodies the WRA would delegate its powers to. Whilst we are reassured that the initial
intention is for the WRA to work with HMRC on the new Land Transaction Tax to “support
the development of Welsh tax expertise and capability, providing a smooth transition” we
are concerned that this may be reviewed and the decision taken for the WRA to take over
the collection and management of tax itself rather than allowing HMRC to continue to
operate on behalf of the WRA under delegated powers. The WRA will be a much smaller
body than HMRC and may struggle to acquire staff with appropriate expertise to manage
Welsh taxes particularly as the existence of the WRA would just spread the limited pool of
people, expertise and funding even further. Sharing expertise as currently proposed would
be the most beneficial and cost effective way forward.

Part 3: Tax returns, Enquiries and Assessments
12.

This chapter refers to a person who has made a tax return. Whilst we can see that such
an obligation will rest with the relevant taxpayer, in reality, in many instances a return will
be held on the taxpayers behalf by their ‘agent’. The Bill would be clearer if the term “the
person who made the tax return” were defined since this is a term used later in the Bill.

13.

Clause 40 deals with the correction of a tax return. The Bill gives the WRA power to
correct any error or omission in the return. The Bill also gives the WRA power to correct
an ‘error of principle’. Such an error of principle could simply be a different interpretation of
the law. It is then up to the taxpayer to give notice to the WRA that the corrections is
rejected. We are pleased to see that the Bill gives a period of 3 months in which to reject
any correction, whereas they only have 30 days in relation to any correction by HMRC.
This longer period will better enable taxpayers to seek professional advice as to their
position before making a decision as to whether to accept or reject any such corrections.

14.

In clause 41 the term “person who made the return” is used. It is not clear if this is a
reference to the taxpayer or the person who actually filed the return. We anticipate that in
relation to the land transactions tax, the taxpayer will not file the return themselves as this
will be done by the solicitor or licensed conveyancer who handles the property transaction.
Will such a notice be sent to the taxpayer and their lawyer in these circumstances.

15.

If the WRA were to correct a return some months after a transaction was completed, it is
likely that the professional dealing with the matter will have closed their file. The notice
should be served to both the taxpayer and any agent who acted on their behalf to submit
the return.
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16.

Clause 43 provides that the WRA may during an enquiry issue a notice amending a return
and requiring the payment of any insufficiency in tax payable. The clause provides that
any further sum due must be paid in 30 days. Yet it is not clear what steps the taxpayer
can take if they do not agree with the WRA on the amount of tax due, particularly as clause
44 requires both the WRA and taxpayer to jointly refer a question to a tribunal for
determination. What happens if agreement cannot be reached as to whether a referral
should be made? Is a decision of the WRA to refuse to make a joint referral appealable?

17.

It is disappointing that the only way a taxpayer can compel the WRA to complete an
enquiry is to make an application to the Tribunal. We believe that consideration should be
given to an alternative process that avoids the cost of tribunal proceedings.

18.

Clause 71 requires the WRA to either issue a notice of decision or give effect to a claim for
overpaid tax “as soon as practicable”. It is not clear what his means. This will create
uncertainty as to how long a taxpayer may wait for a decision or repayment. We
recommend that a time limit be set as to how long the WRA has to make a decision so that
the taxpayer does not suffer undue delay in receiving sums due to them from the taxpayer.

Part 4: Investigatory Powers of WRA
19.

Clause 99 provides that regulations will be made to establish a procedure to resolve any
dispute as to whether any information or a document (requested in an information notice)
is subject to legally professional privilege. Legal professional privilege is a fundamental
human right and it is imperative that any regulations should be the subject to consultation
before being laid before the Welsh Assembly. We note that these regulations as with the
majority of regulations to give effect to the Bill are to be passed by the negative procedure.
This will inevitably mean that they will be passed with minimal scrutiny by legislators if any.
We consider that these important regulations to ensure the protection of taxpayers rights
should be passed by way of affirmative resolution.

For further information please contact:
Louise Speke
Chief Tax Adviser
CLA, 16 Belgrave Square
London SW1X 8PQ
Tel: 020 7235 0511
Fax: 020 7235 4696
Email: louise.speke@cla.org.uk
www.cla.org.uk

Rebecca Williams
Director Wales
CLA, Tŷ Cymru,
Presteigne Enterprise Park, Presteigne
Powys LD8 2UF
Tel: 01547 317085
Email: rebecca.williams@cla.org.uk
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system will provide a framework for Wales’ tax and funding system, so they must be
robust and comprehensive to cope with new taxes and the devolution of additional tax
powers.
3.2

We welcome the principles included in the explanatory memorandum, namely to:





be fair to businesses and individuals who pay them;
be simple, with clear rules which seek to minimise compliance and administration
costs;
support growth and jobs that in turn help tackle poverty; and,
provide stability and certainty for tax payers.

3.3
We suggest that there are additional principles which should be considered, and
in particular:
 Efficiency – a tax should be cost-effective to collect and manage
 Transparency – the purpose and rationale for tax should be clear
3.4
We would also suggest that the principle of ‘supporting jobs and growth’,
important though this is, should be broadened to the principle of ‘meeting the specific
needs of Wales’. We suggest this because a tax might support, for example, good
health or the carbon emissions.
3.5
We welcome that proposal that tax policies should not diverge from UK
operational processes and arrangements without good reason. In the event that new
taxes are introduced in addition to LTT and LDT, it is important that the issue of
comparability of operational processes and arrangements does not obstruct
compliance.
4. Welsh Revenue Authority
4.1
We agree that a Welsh Revenue Authority (WRA) is needed to be responsible for
the legal, operational and management function of devolved taxation in Wales.
4.2. We welcome that the WRA can delegate operational and management functions
as this acknowledges that other bodies may be better suited to carrying them out.
4.3
It is important that the legal responsibility for tax collection management remains
with the WRA, and that responsibility for tax policy remains with Welsh Government
Ministers as it has the potential to support (or harm) other policy areas.

2
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4.4
Regarding oversight of the WRA, more consideration should be given to the role
of the Finance Committee and the Assembly in relation to scrutiny. This is especially
important as the responsibilities of the body are likely to grow in proportion to the
number of devolved taxes collected in Wales, and that it may not be able to mirror the
processes of HMRC in the case of new taxes.
4.5
There should be a clear responsibility for the WRA to communicate why any
devolved taxes should be paid and why they are at the rate they will be set at. This
responsibility should complement the responsibilities already outlined in the bill,
especially in relation to compliance and avoidance, and it should also be included in the
charter.
4.6
The WRA has the potential to take a ‘digital by default’ approach to the operation
and management of new taxes, and this should be explored further.
4.7
Although the impact of LTT and LDT is due to be explored further in the taxspecific legislation, it is worth considering where responsibility for assessing the impact
of taxes should lie. It seems unlikely that the WRA will have the capacity to assess this
for all devolved taxes given its anticipated size, so this should be highlighted as part of
the ‘management’ functions which it can delegate.
4.8
It remains unclear if new taxes will be expected to cover the costs they incur for
the WRA, or if money can be allocated for this separately. It is possible to introduce
taxes that are more expensive to collect and manage than the revenue they bring in, but
it still might be desirable to introduce such as tax. It is not apparent from this Bill
whether such a tax would be legal.
5. Charter of Standards and Values
5.1
We welcome the inclusion of a charter of standards and values, and hope that it
is devised after consultation with a range of stakeholders, including representation of
those who will not be affected by the devolution of LTT and LDT.
5.2
The WRA should seek to avoid some of the administrative failings that have
plagued HMRC, and this should be considered during the charter’s formation.
5.3
For the charter to be a meaningful document, it is important that it is widely
distributed and that the WRA is scrutinised on its compliance with it.

3
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Bevan Foundation
145a High Street, Merthyr Tydfil CF47 8DP
www.bevanfoundation.org
info@bevanfoundation.org
Registered charity no. 1104191
7th September 2015
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Tax Collection and Management (Wales) Bill
One Voice Wales is recognised by the Welsh Government as the
national representative body for community and town councils in
Wales. It represents the sector on the Local Government Partnership
Council and over three-quarters of the 735 community and town
councils are already in membership, with numbers growing year on
year. As well as our representative role, we also provide support and
advice to councils on an individual basis and have previously launched,
with Welsh Government support, a modular training programme for
councillors, which continues to deliver effectively. We believe strongly
that community councils are well-placed to develop the economic,
social and environmental well-being of the areas they serve and, as
such, are active and proactive in debating key issues such as energy
policies, environmental issues and strategic planning. Our sector will
support and co-operate with the developments that this bill and
associated future bills will herald in terms of the changes needed.
One Voice Wales does not possess the specific expertise or specialist
knowledge in order to be able to make detailed observations in
relation to this bill, but members have studied the documentation
contained in the consultation brief and are happy with and supportive
of the approach being developed by the National Assembly for Wales.
Dr. Del Morgan
Swyddog Datblygu/Development Officer
Un Llais Cymru/One Voice Wales
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Evidence of the Public Services Ombudsman for Wales
to the Assembly Finance Committee’s inquiry on the
Tax Collection and Management (Wales) Bill

1.

As Public Services Ombudsman for Wales (PSOW), I investigate complaints
made by members of the public that they have suffered hardship or injustice
through maladministration or service failure on the part of a body in my
jurisdiction. As such, I have a unique perspective on the provision of public
services in Wales, driven from the views of members of the public who have been
dissatisfied with the service they have received. Where cases have wider
lessons, it is important that these are communicated so that they can improve
service delivery and reduce dissatisfaction in the future.

2.

I welcome the opportunity to provide evidence in relation to the Finance
Committee’s inquiry into the general principles of the Tax Collection and
Management (Wales) Bill.

3.

In my role as Ombudsman it would not be appropriate for me to comment upon
the vast majority of the content of the Bill. However, there is one particular
element which I will comment on as it will have a direct impact on my office, and
that is the intention to bring the Welsh Revenue Authority (WRA) as a body within
the PSOW’s jurisdiction.

4.

My staff and I have been in discussions with Welsh Government officials on this
matter. I can confirm for the Assembly’s Finance Committee that I am content
with and, indeed, welcome this proposal. It is consistent with the approach of
bringing all devolved public bodies within the PSOW’s jurisdiction. Based on the
experience of the Parliamentary and Health Service Ombudsman, who until now
has been the avenue of redress on tax matters of this type, I do not foresee that
there will be a major resource impact on my office.

Public Services Ombudsman for Wales
September 2015

****************************************************************************************************
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Deloitte LLP
Athene Place
66 Shoe Lane
London
EC4A 3BQ
United Kingdom

Tel: +44 (0) 20 7936 3000
Fax: +44 (0) 20 7583 1198
www.deloitte.co.uk
Direct: 020 7007 0848
Direct fax: 020 7007 0161
bdodwell@deloitte.co.uk

Committee Clerk
Finance Committee
National Assembly for Wales
Cardiff Bay
Cardiff
CF99 1NA

Delivered by email to:
seneddfinance@assembly.wales

08 September 2015
Our ref: WJID/SJJ/MC

Dear Sir

Consultation on the Tax Collection and Management (Wales) Bill
We refer to the draft guidance and legislation introduced on 13 July 2015 and entitled “Tax Collection and
Management (Wales) Bill”. We welcome the opportunity to comment. Our comments below are
designed to assist the National Assembly for Wales achieve the implementation of the Bill in a clear and
simple way with the minimum of incremental administration.
The main powers
In our view, the framework from Part 3 of the draft Bill onwards concerning enquiries, investigatory
powers, penalties etc. appears to be based on current UK legislation concerning self-assessment taxes
(such as corporation tax) and we believe is a sufficient framework in respect of operation of the Land
Transactions Tax in Wales. However, we do not believe that the broad nature of the legislation is
sufficient with regards to Landfill Tax. It is our view that further legislation would be required, mirroring
the provisions of the current UK Landfill Tax legislation, to ensure that the Welsh Revenue Authority
(“WRA”) can manage the collection of Landfill Tax in Wales.
The legislation appears to be drafted broadly in order to incorporate further taxes, which may be devolved
to Wales at a later date, e.g. corporation tax and income tax. This seems to us to be a sensible
approach.
Secondary v. Primary legislation
As a policy matter, we believe secondary legislation should be used for administrative matters only. The

Deloitte LLP is a limited liability partnership registered in England and Wales with registered number OC303675 and
its registered office at 2 New Street Square, London EC4A 3BZ, United Kingdom.
Deloitte LLP is the United Kingdom member firm of Deloitte Touche Tohmatsu Limited (“DTTL”), a UK private
company limited by guarantee, whose member firms are legally separate and independent entities. Please see
www.deloitte.co.uk/about for a detailed description of the legal structure of DTTL and its member firms.
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Member of Deloitte Touche Tohmatsu Limited

draft Bill sets out regulatory powers in three areas which belong, in our view, in primary legislation:




Power to amend the conditions under which protected taxpayer information is disclosed (clause
17(2))
Power to amend provisions relating to what are to be classed as appealable decisions (clause 170(7))
and
Power to confer further investigative, detention and seizure powers (clause 183(1)(2)).

Time To Pay (“TTP”) arrangements and financial hardship
We support HMRC’s TTP initiative, which allows financially viable customers who cannot pay their tax on
the due date to make payment(s) over a period that they can afford. Arrangements are tailored (based on
objective criteria) to the ability of the customer to pay, and allow HMRC to collect more tax in a more costeffective manner. We strongly recommend that consideration is given to including similar arrangements
in the Bill.
Other
We have included additional points of detail regarding the draft legislation and explanatory notes which
require consideration at Appendix 1.
If you would like to discuss any of these points further please do not hesitate to contact the undersigned
or Wayne Harvey (wharvey@deloitte.co.uk).
Yours faithfully

WJI Dodwell
Deloitte LLP
Enc

2
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Appendix – points of detail regarding the draft guidance and
legislation
There are a handful of aspects of the draft legislation that we suggest could be made clearer, and these
are set out below:


Clause 5 - Terms of non-executive membership does not require any of the non-executive members
to have a minimum level of tax knowledge or expertise. We believe that the WRA would benefit from
members of the board having representation from experienced tax professionals.



It is not clear from Clause 11 as to who will carry out the functions of the WRA; confirmation should
be given as to the split of functions between the executive and non-executive members (to the extent
that non-executive members have explicit functions)



In considering the delegation of the functions of the WRA, Clause 13(1) does not provide any
restrictions on whom these functions may be delegated to. There are restrictions in Clause 3 as to
who can become a member of the WRA but there appears to be no restriction on who can carry its
functions by way of delegation. We would have expected that minimum requirements might be
specified.



The Welsh Ministers are required to approve payments to committee (or sub-committee) members for
their services as Clause 7(3); however no such approval appears to be required in respect of
payments for delegated functions at Clause 13(7). It is recommended that clarification be given as to
with whom this authority rests.



The WRA is required to produce a Tax Statement providing the amount of money collected by it
during the financial year. We believe that further clarification should be given as to the information to
be presented in the Tax Statement. It would be useful to the stakeholders of the Tax Statement for
this to include inter alia breakdowns of the amounts collected by tax, the sector in which the tax payer
operates and months of collection.



HMRC currently require the majority of tax payments to be made electronically. If it is the intention of
the WRA to collect taxes in this manner then this should be set out in the legislation.



In the Explanatory Notes, paragraph 115 refers to clause 101(1) when discussing the protection of
communication with tax advisors. The reference here should be to clause 100(1).

3
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General Principles of the Tax Collection and Management (Wales) Bill
FSB Wales
FSB Wales welcomes the opportunity to present its views on the National Assembly for Wales
Finance Committee consultation on the General Principles of the Tax Collection and Management
(Wales) Bill. FSB Wales is the authoritative voice of businesses in Wales. With 10,000 members, a
Welsh Policy Unit, two regional committees and twelve branch committees, FSB Wales is in constant
contact with business at a grassroots level. It undertakes regular online surveys of its members as
well as a biennial membership survey on a wide range of issues and concerns facing small business.

Introduction
Our September 2013 survey of FSB members showed that on average our members spend between
£1,001 and £3,000 per year on professional fees, software costs and staff time managing the
payment of taxes1. This is a significant cost to small businesses. We believe that the mechanisms
adopted in Wales, as a result of the devolution of taxation set out in the Wales Act 2014, should not
place additional reporting burdens on Welsh small businesses. It is crucial that the Finance
Committee fully consider the implications of arrangements for the collection and management of
devolved taxation for small businesses as part of its review of the Tax Collection and Management
(Wales) Bill.

The Welsh Revenue Authority
FSB Wales supports the establishment of a Welsh Revenue Authority as a Non-Ministerial
Department, as proposed by Welsh Government in its White Paper in 2014. This follows the Scottish
Government’s decision to set up Revenue Scotland in response to the devolution of taxes, which our
colleagues in FSB Scotland have also supported. In our previous evidence to the Committee,
however, we have argued that the Welsh Revenue Authority should only be created following a full
evaluation of the likely cost and of any alternative mechanisms2.
In our previous written and oral evidence to the Finance Committee during its Review of the
Management and Collection of Devolved Taxes3, we argued that in order to truly reflect the nature
of the Welsh economy, at least one place on the Welsh Revenue Authority (WRA) should be
reserved for a member with specific current small business experience. We are therefore
disappointed that the Bill makes no such provision. Furthermore, we note the Bill makes provision
for the WRA to establish sub-committees. Given the importance of small businesses to the Welsh
economy, we strongly believe that a standing sub-committee should be established to specifically
consider the impact of tax collection and management decisions by the WRA on small businesses,
and that the legislation should make specific provision for such a committee.

1

FSB (September 2013). Member Survey: http://www.fsb.org.uk/news.aspx?rec=8351

2

http://senedd.assembly.wales/documents/s38981/FIN4-07-15%20Paper%202%20%20Federation%20of%20Small%20Businesses%20Wales%20Consultation%20Response.pdf
3
http://senedd.assembly.wales/documents/s39559/23%20April%202015.pdf

2
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In our previous evidence to the Committee we have argued that provision should be made for the
WRA to exist for a period of time as a ‘shadow authority’. This will afford the WRA the opportunity
to identify any initial operational issues during the period of transition.

The Role of the National Assembly for Wales Finance Committee
With the devolution of taxation to Wales a clear distinction should be made between the functions
of the Finance Committee and Public Accounts Committee, and that the roles of these committees
should reflect additional devolved responsibility. With this in mind we argue that the Finance
Committee should be renamed the Treasury Committee and have general oversight of the Welsh
Consolidated Fund, including the collection of Welsh taxes. The Public Accounts Committee should
be responsible more specifically for value for money in public expenditure and detailed scrutiny of
public service delivery.
We welcome the requirement for the WRA to lay a copy of its corporate plan before the National
Assembly for Wales, though as we have indicated in our previous evidence, we believe the Treasury
Committee of the National Assembly for Wales should have a strong role in scrutinising the work of
the WRA. Provision should, therefore, be made in the Bill for closer scrutiny of the corporate plan by
the Treasury Committee than that which is currently identified within the Bill. Prior to approving the
corporate plan, Welsh Ministers should fully consider the position of the Treasury Committee with
regard to the draft corporate plan laid before it. We believe similar arrangements should be made in
respect of the Annual Report of the WRA. The Treasury Committee should be given additional
expert advice should this be necessary in the exercising of these functions.

Powers of the WRA
With respect to the powers identified within the Bill for the WRA to inspect businesses premises, we
are concerned how this might apply where the headquarters of companies that incur devolved taxes
are located outside of Wales. On this, as on other issues, we believe it is important that the WRA
maintain a close working relationship with HMRC. Unless arrangements are made to permit the
WRA to pursue investigations in relation to larger businesses whose headquarters are located
outside of Wales, then the legislative impact will be unduly and unfairly felt by small businesses.

Penalties
We believe that the Welsh Government should make provision within the Act for the level of any
and all penalties enforced to be on a graduated scale, proportional to the turnover of the business
that incurs them. The impact of fixed penalties are likely to be more keenly felt by small and
medium sized businesses than larger businesses, and, unless the legislation makes provision for size
of business, its impact will be unfair. This is an important consideration, particularly given the scale
of tax avoidance by large multi-national companies.
Our 2013 survey of FSB members on the collection and management of taxation showed that after
cash flow problems, the most significant reasons for the late payment of taxes arises from
communication difficulties, such as understanding of what is required and confusion over payment
3
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dates4. In levying penalties, and in making provision for appeals, the WRA should give specific
consideration to the particular challenges faced by small businesses in this respect. Small businesses
commonly do not have dedicated finance teams to manage company taxation compliance, and often
need to prioritise trading activities to keep their businesses operating.

Final Considerations
We are disappointed that the Bill does not make provision for the WRA to undertake tax impact
assessments, and in our previous evidence we argued for such a provision to be made in respect of
any further changes to devolved taxation. We believe this will permit important future proofing of
the WRA, as the number of devolved taxes are likely to grow incrementally.
We welcome the provision in the Bill that one of the main functions of the WRA is to resolve
complaints and disputes relating to devolved taxes. We believe, however, that more specific
reference should be made in the Bill to an expectation of a high level of responsiveness. In our ongoing discussions with members we have found that small businesses have found real difficulty in
engaging with HMRC, and believe that the WRA should be set up with an explicit expectation to
avoid such difficulties.

4

FSB (September 2013). Member Survey: http://www.fsb.org.uk/news.aspx?rec=8351
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Federation of Small Businesses Wales
1 Cleeve House
Lambourne Crescent
Llanishen
CARDIFF CF14 5GP
Telephone: 029 2074 7406
Email: policy.wales@fsb.org.uk
Web: www.fsb.org.uk/wales
The Federation of Small Businesses Wales
The FSB Wales is non-profit making and non-party political. The Federation of Small Businesses is the
UK's largest campaigning pressure group promoting and protecting the interests of the selfemployed and owners of small firms. Formed in 1974, it now has 200,000 members across 33
regions and 194 branches. FSB Wales currently has around 10,000 members, a Welsh Policy Unit,
two regional committees and twelve branch committees meaning FSB Wales is in constant contact
with small businesses at a grassroots level in Wales.
Lobbying
From the Press and Parliamentary Affairs Office in Cardiff, FSB Wales campaigns with AMs, MPs and
MEPs in Cardiff Bay, Westminster and Brussels in order to promote our members’ interests. FSB
Wales also works closely with local, regional and national media outlets to highlight our members’
concerns. Development Managers work alongside members in our regions to further FSB Wales
influence at a regional level. More widely, the FSB has Press and Parliamentary Offices in
Westminster, Glasgow, Belfast and Brussels to lobby the respective Governments.
Member Benefits
In addition, Member Services is committed to delivering a wide range of high quality, good value
business services to members of the FSB. These services will be subject to continuing review and will
represent a positive enhancement to the benefit of membership of the Leading Business
organisation in the UK.
Vision
A community that recognises, values and adequately rewards the endeavours of those who are self
employed and small business owners within the UK.
The Federation of Small Businesses is the trading name of the National Federation of Self Employed
and Small Businesses Limited. Our registered office is Sir Frank Whittle Way, Blackpool Business
Park, Blackpool, Lancashire, FY4 2FE. Our company number is 1263540 and our Data Protection Act
registration number is Z7356876. We are a non-profit making organisation and we have registered
with the Information Commissioner on a voluntary basis.
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TAXREP 41/15
(ICAEW REPRESENTATION
115/15)

Tax Collection and Management (Wales) Bill 2015
ICAEW welcomes the opportunity to comment on the Tax Collection and Management (Wales) Bill
published by the Welsh Government on 13 July 2015.
This response of 7 September 2015 has been prepared on behalf of ICAEW jointly by the Tax
Faculty and the ICAEW’s Director for Wales, supported by input from a working party of members
based in Wales.
The Tax Faculty is a leading authority on taxation and internationally recognised as a source of
expertise. It is responsible for making submissions to tax authorities on behalf of ICAEW and does
this with support from over 130 volunteers, many of whom are well-known names in the tax world.
Appendix 1 sets out the ICAEW Tax Faculty’s Ten Tenets for a Better Tax System, by which we
benchmark proposals for changes to the tax system.

Contents
Introduction
Specific comments on the Bill
Other comments

Paragraphs
1–4
5 – 17
18 – 19

Ten Tenets for a Better Tax System

Appendix 1

The Institute of Chartered Accountants in England and Wales
Chartered Accountants’ Hall
Moorgate Place London EC2R 6EA UK
icaew.com/taxfac
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+44 (0)20 7920 8646
+44 (0)20 7920 0547
taxfac@icaew.com

ICAEW is a world-leading professional accountancy body. We operate under a Royal Charter,
working in the public interest. ICAEW’s regulation of its members, in particular its responsibilities in
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Introduction
1. We welcome the opportunity to comment on the Bill introduced on 13 July 2015. We will also
be happy to present these points orally or expand upon them in writing if requested.
2. We are pleased to see that the majority of our previous advice and recommendations have
been incorporated into the Bill and wish to acknowledge the open and effective way in which
the Welsh Government has conducted its development fully taking into account the views
expressed through the various consultation processes it has adopted.
3. We consider that the devolvement of these taxes has provided the Welsh Government with a
real opportunity to review their relevance and appropriateness to Wales and to improve the
efficiency of tax collection through simplification wherever possible. To date it has been evident
that these objectives are being pursued and we will continue to support Welsh Ministers in this
endeavour.
4. We welcome the drafting of the Bill so that all of the substantive provisions are included in the
body of the Bill rather than relegated to Schedules. This aids clarity and we recommend this
approach should always be adopted in future Bills.
Specific comments on the Bill
Part 2, Welsh Revenue Authority (WRA)
5. We support the development of a Board to oversee the performance of the WRA made up of a
majority of non-executive members, one of whom will be Chair. It is critical that these nonexecutive members have both the skills and the knowledge to provide appropriate governance
for the WRA and therefore include those with a strong understanding of taxation, business
processes and the economy in particular.
6. We are pleased to note the ability of the WRA to establish committees and sub committees to
fulfil its functions which can include individuals who are not members of the Board. This will
allow the WRA to supplement the skills and knowledge of the Board members themselves to
ensure a greater coverage and understanding of the effect, or potential effect, of their work and
gather more directly the views of those involved in business and the economy as a whole.
7. We are disappointed that in clause 11 of the bill covering primary responsibilities there is no
mention of ensuring a “quality” service to the public and Government. Whilst this section
requires an efficient and effective complaints and disputes procedure there is no mention of
the same for the collection and management systems. It is our view the primary responsibilities
should include the development of efficient and effective tax collection systems (whether
operated directly or indirectly) which are user friendly for the taxpayer and simple in operation
and regulation. The objective of which would be to encourage and maximise the collection of
taxes and minimises the opportunity for avoidance or evasion or disputes and appeals.
8. It may be implicit in para 2(a) of clause 11 but we consider it should be explicit that the WRA
has a role to provide Welsh Ministers with an independent assessment of the effects of any
policies which they may adopt that may affect tax collection. They should also provide
feedback of the actual effects of policies adopted through a formal reporting mechanism.
9. Para 2(b) of clause 11 is a key role and perhaps requires some expansion regarding the main
objectives of this function. Maximising taxpayer’s acceptance of the regulations and
compliance to the rules is, in our view, a primary function of the WRA. Consequently it should
have a duty to “ensure” the information provided is appropriate and sufficient for these
purposes and also that it conducts appropriate consultation when seeking to introduce new
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regulation or changes to the tax system. Once again this is well covered for penalties but not
for the core tax collection system.
Clause 16 et seq, Confidentiality of Taxpayer’s Information
10. This topic is comprehensively covered but the issue of consent in clause 17 1(a) does need to
be tightened up to define exactly what constitutes consent. If this is not done then disputes
may arise regarding the evidence or otherwise that consent has been given.
11. Where disclosure is made without consent under the other listed permitted situations, we
believe that there should there be a duty to advise the taxpayer of this action and the reasons
why.
12. Similarly, we believe it should it be a requirement that the duty of confidentiality is passed onto
and accepted by the receiving organisation or individual where appropriate.
Clause 22, Funding
13. Clause 22(1) appears to give Welsh Ministers the ability to withdraw funding from WRA without
any notice or consultation. Surely this is not the intention. This clause should be amended to
clarify that it is Welsh Ministers who will decide the funding provided to the WRA but that this
would be normally subject to a specific procedure. e.g. an annual basis and after consultation
and discussion with the WRA itself. Also, if there is to be a major reduction in funding, the Bill
should set out clear procedures and consultation processes to be followed.
Clause 23, Rewards
14. Clause 23 gives power for the WRA to pay a reward to a person in return for a service which
relates to any of its functions. It is not entirely clear as to who might receive such an award as
compared to, for example, remuneration or payment for services rendered. We would welcome
clarification as to the extent of this power and where it would be appropriate to apply it.
Clause 25, Taxpayers’ charter
15. We support the inclusion of a Taxpayers’ Charter that sets out the rights and responsibilities of
both taxpayers and WRA.
16. We believe that a Charter should aim to do more than merely reflect aspirations about how
HMRC should behave and what service standards taxpayers might expect. We believe that
good tax compliance is encouraged by an efficient and effective tax administration service and
the Charter should reflect this commitment. It needs to have some practical value and a
reasonable set of service standards and behaviours that taxpayers can use and rely upon in
their dealings with the revenue authority.
Part 8, Reviews & Appeals
17. As stated previously we anticipate a role of the WRA will be to make the collection system and
tax regulations user friendly to the taxpayer and thereby minimise the level of necessary
reviews or appeals against the tax payable. Some measure of performance should be put in
place regarding disputes which demonstrates the WRA’s success or otherwise in this area.
18. We welcome the statement in the Explanatory notes which states “The WRA will seek to get
things right first time, working collaboratively with taxpayers, communicating clearly and
effectively and providing appropriate explanations of decisions.” We are not sure this aspiration
is truly reflected in the Bill itself and believe the wording should be amended to reflect this
aspiration more clearly.
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Other comments
Service standards
19. It is essential that WRA puts customer service and efficient delivery at the heart of its process
designs and implementation. The Welsh Government might wish to consider, for example,
whether it would be appropriate to be seen to have a more local presence that taxpayers could
access when they had problems.
20. We believe it is important that whatever approach is adopted and whoever provides the actual
management and operation of the taxes (whether by WRA or a subcontractor), there should be
a clear level of agreed service standards. If any operations are subcontracted such standards
should be built in to any agreement.
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APPENDIX 1
ICAEW TAX FACULTY’S TEN TENETS FOR A BETTER TAX SYSTEM
The tax system should be:
1.

Statutory: tax legislation should be enacted by statute and subject to proper democratic
scrutiny by Parliament.

2.

Certain: in virtually all circumstances the application of the tax rules should be certain. It
should not normally be necessary for anyone to resort to the courts in order to resolve how
the rules operate in relation to his or her tax affairs.

3.

Simple: the tax rules should aim to be simple, understandable and clear in their objectives.

4.

Easy to collect and to calculate: a person’s tax liability should be easy to calculate and
straightforward and cheap to collect.

5.

Properly targeted: when anti-avoidance legislation is passed, due regard should be had to
maintaining the simplicity and certainty of the tax system by targeting it to close specific
loopholes.

6.

Constant: Changes to the underlying rules should be kept to a minimum. There should be a
justifiable economic and/or social basis for any change to the tax rules and this justification
should be made public and the underlying policy made clear.

7.

Subject to proper consultation: other than in exceptional circumstances, the Government
should allow adequate time for both the drafting of tax legislation and full consultation on it.

8.

Regularly reviewed: the tax rules should be subject to a regular public review to determine
their continuing relevance and whether their original justification has been realised. If a tax
rule is no longer relevant, then it should be repealed.

9.

Fair and reasonable: the revenue authorities have a duty to exercise their powers
reasonably. There should be a right of appeal to an independent tribunal against all their
decisions.

10.

Competitive: tax rules and rates should be framed so as to encourage investment, capital
and trade in and with the UK.

These are explained in more detail in our discussion document published in October 1999 as
TAXGUIDE 4/99 (see icaew.com/en/technical/tax/taxfaculty/~/media/Files/Technical/Tax/Tax%20news/TaxGuides/TAXGUIDE-4-99-Towards-a-Better-tax-system.ashx )
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Tax Collection and Management (Wales) Bill
TCM 10 Chartered Institute of Taxation (CIOT)

Finance Committee of the National Assembly of Wales – call for evidence on
the Tax Collection and Management (Wales) Bill
Response by the Chartered Institute of Taxation

1

Introduction

1.1 The Chartered Institute of Taxation (CIOT) is pleased to comment on the Tax
Collection and Management (Wales) Bill (the Bill) in response to the Finance
Committee’s Call for Evidence. We have endeavoured to keep our
submission short, in line with the Committee’s requirements; we would be
pleased to amplify our points orally or in writing.
1.2 We consider that the Bill has been developed with open and effective
consultation. We commend the wide-ranging consultation including the
consultative forums and for allowing a proper timescale for responses to be
developed.

2

Avoidance and evasion

2.1 We note that Welsh Ministers have confirmed that they wish to see more
evidence of the scale, scope and nature of tax avoidance in relation to SDLT
and LfT within Wales, to ensure that legislative and operational approaches to
tackling tax avoidance are clear, robust, and proportionate. These issues are
therefore under consideration in the context of consultations on LTT and LfT.
We support this approach with some caveats; it would be disappointing if this
approach led to the inclusion in LTT of an equivalent to Finance Act 2003
sections 75A-C, legislation that has been found to be flawed and unworkable
both in practice and in the tribunals1.
1

See Project Blue Limited and the Commissioners for Her Majesty’s Revenue and
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2.2 We consider that there is merit in trying principles-based drafting where
necessary combined with specific targeted anti-avoidance rules. Traditionally
UK tax law, particularly in an ‘avoidance’ context, has been written in great
detail, leading to complexity and often to loopholes that then require further
legislation.

3

The appropriateness of the powers in the Bill for Welsh Ministers to make
subordinate legislation (as set out in Chapter 5 of Part 1 of the
Explanatory
Memorandum).

3.1 This is a key area of concern. In our view secondary legislation should be used
only for procedural and administrative matters. There are four areas where a
regulatory power is prescribed in the Bill that extends beyond the scope of
procedure or administration (albeit with the affirmative procedure because of
its potential significant effect). These four areas are:





Power to amend the conditions under which protected taxpayer
information is disclosed (clause 17(2))
Power to amend the amount and assessment of penalties charged to
taxpayers (clause 154)
Power to amend provisions relating to what are to be classed as
appealable decisions (clause 170(7)) and
Power to confer further investigative, detention and seizure powers
(clause 183(1) (2)).

3.2 It is our view that such powers belong properly in primary legislation. Although
a limited power to make inflationary adjustments to penalties, for example,
would be appropriate in secondary legislation it is important to ensure that
matters such as substantive changes to penalties are seen as fairly imposed
and properly legitimised by the Assembly, rather than simply by administrative
decision.

4

Use of terminology in the Bill common to UK tax legislation

4.1 As set out in the policy background of the Explanatory Memorandum, Welsh
Ministers have agreed that where there is no good policy reason to diverge
from UK tax administration, current operational processes and arrangements
will be adopted in the Welsh context. Therefore, in the interests of certainty,
where terms used in Bill are the same as those used in equivalent UK
legislation (for example ‘reasonable’ in the sense of ‘reasonable excuse’
‘reasonable grounds’ or ‘reasonable care’ etc), it would be helpful - unless it is
stated elsewhere- to acknowledge in the Bill itself that UK jurisprudence
should be regarded as binding precedent, unless the Assembly indicates
Customs [2014] UKUT 0564 (TCC)

P/tech/subsfinal/WAVG/2015
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otherwise in the legislation.

5

Part 2: The Welsh Revenue Authority (WRA)

5.1 We are pleased to note that the WRA has the freedom to establish non-voting
committees in order to fulfil its functions. The involvement of committee
members with particular tax expertise and experience in business and practice
will build confidence in the Authority. Such committees provide also the
opportunity for exercising valuable oversight of fundamental aspects of the
management of devolved taxes such as evaluating proposed changes and
monitoring WRA adherence to the Charter of standards and values.
5.2 The main functions of the WRA (clause 11) are reasonable as far as they go
although we consider that the duty to provide information and assistance
relating to devolved taxes to devolved taxpayers, their agents and other
persons might emphasise more robustly the need for good communication with
taxpayers. As we noted in our consultation response, frequent and clear
communication is important, ideally with a good mix of communication
methods, in order to reach all taxpayers. A compliance culture depends upon
good communication.
5.3 We note that clause 15 provides for the use of information by WRA and
persons to whom the WRA has delegated any of its functions. This power is
subject to any international obligation of the United Kingdom which restricts or
prohibits the use of information. We note that a similar provision in the
Revenue Scotland and Tax Powers Act 2014 is subject in addition to ‘any other
enactment’ (section 17(b)). Is the apparent omission of that specific
qualification intentional?
5.4 Clause 23 provides that the WRA may pay a reward to a person in return for a
service which relates to any of its functions. This seems a very wide scope and
we think it should be restricted to matters such as rewarding informers, if that
is the intention.’
5.5 We are pleased that the Charter of standards of values has been given
statutory force and that there is parity of obligations between the WRA and the
taxpayer. We are concerned though that the standard is aspirational in terms
of the behaviours and values contemplated; we think it would be better framed
in terms of the ‘behaviour and values expected of the Welsh Revenue
Authority’. It would be appropriate to frame the expectations of taxpayers
similarly.
5.6 The WRA must review the Charter ‘from time to time’. Although we recognise
the value of flexibility (and the need to balance limited resources) we would
prefer a more defined process and timeline or trigger for review. Failure to do
so runs the risk of undermining the status of the Charter. Again a standing
committee could offer the mechanism for a governance/ compliance function in
relation to the Charter and a defined review process with a reporting timeline.
P/tech/subsfinal/WAVG/2015
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5.7 As an important safeguard the Charter should apply to any person to whom the
WRA has delegated any of its functions explicitedly, even if this is implicit.
5.8 We endorse the response of the Low Incomes Tax Reform Group particularly
in relation to producing and publishing a Charter in readiness for 1 April 2018.
5.9 The timings for producing the Corporate Plan (clause 26) and Annual Report
(clause 27) are a little vague. Timely production needs to be tied into the
political timetable to ensure that these documents perform an effective
function.

6

Part 3: Tax returns, enquires and assessments

6.1 We note that the record keeping obligation in clause 36 appears to diverge
from the UK provisions in section 12B of the Taxes Management Act 1970 in
that clause 36(3) refers to the sixth anniversary of the day on which the tax
return is made (rather than the fifth). If so, it is unclear why this should be so
given the intention to maintain consistency?

7

Part 4: Investigatory Powers of WRA

7.1 In relation to information notices we welcome the protection for ‘journalistic
information’ (clause 96) although we note that this term could be usefully
defined. Similarly the protection for personal records (clause 97), privileged
communications between legal advisers and clients (clause 99) and for the
extension of protection to communications between a tax adviser and client.
The latter protection is provided under clause 100 (2) to a ‘’tax adviser’
(‘cynghorwr treth’) [that] means a person appointed to give advice about the
tax affairs of another person (whether appointed directly by that person or by
another tax adviser of that person). There may be some ambiguity around the
meaning of ‘appointed’ (by way of example ‘appointed’ might mean the
existence of an engagement letter between client and adviser, or perhaps that
notification has been made to the Authority that the adviser is acting as agent).
Therefore some clarificatory guidance on what is meant by ‘appointed’ would
be helpful.

8

Part 5: Penalties

8.1 We are concerned that provision is made in the Bill for a regulatory power to
change penalty provisions. As noted above, although the secondary legislation
will be subject to the affirmative procedure, changes to the penalty regime
should be in primary legislation.

P/tech/subsfinal/WAVG/2015
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8.2 We note that HMRC issued a discussion document earlier this year2 on a
potential fundamental change of approach to the imposition of penalties. The
CIOT’s response is at http://tinyurl.com/nvzw9xw.

9

Part 8 : Reviews and Appeals

9.1 We are disappointed that there is no provision giving the WRA power to
postpone the collection of tax when an appeal is made even in the case of
(objectively tested) hardship. Whatever is promised by way of interest if the
taxpayer wins, it will not provide full recompense unless the rate is set above
the current commercial savings rate.
9.2 From a wider perspective (not limited to appeals to the tribunal), we consider
that consideration should be given to adopting Time To Pay (TTP)
arrangements similar to those used by HMRC.
9.3 In common with legislation in the rest of the UK, the Bill provides for
circumstances in which reference to the tribunal is made by either the taxpayer
or the WRA (or jointly) as part of the operation of the management of devolved
taxes. These include not only appeals against assessments but also a limited
number of applications that are made to the tribunal on other matters for
example third party notices (clause 85), inspection of business premises
(clauses 101, 104 and 106) and an application to impose a penalty for failure
to comply with information notice (clause 149). In this context we note the
current Ministry of Justice consultation Court and Tribunal Fees - Consultation
that includes fee proposals relating to the First-tier Tribunal (Tax Chamber)
and Upper Tribunal (Tax and Chancery).
9.4 Any imposition of fees on an application to the tribunal will need to be
considered from the perspective of the management of Welsh devolved taxes
if referrals are likely to be significant.

2

https://www.gov.uk/government/consultations/hmrc-penalties-a-discussion-document

P/tech/subsfinal/WAVG/2015
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The Chartered Institute of Taxation

10.1 The Chartered Institute of Taxation (CIOT) is the leading professional body in
the United Kingdom concerned solely with taxation. The CIOT is an
educational charity, promoting education and study of the administration and
practice of taxation. One of our key aims is to work for a better, more efficient,
tax system for all affected by it – taxpayers, their advisers and the authorities.
The CIOT’s work covers all aspects of taxation, including direct and indirect
taxes and duties. Through our Low Incomes Tax Reform Group (LITRG), the
CIOT has a particular focus on improving the tax system, including tax credits
and benefits, for the unrepresented taxpayer.
The CIOT draws on our members’ experience in private practice, commerce
and industry, government and academia to improve tax administration and
propose and explain how tax policy objectives can most effectively be
achieved. We also link to, and draw on, similar leading professional tax bodies
in other countries. The CIOT’s comments and recommendations on tax issues
are made in line with our charitable objectives: we are politically neutral in our
work.
The CIOT’s 17,000 members have the practising title of ‘Chartered Tax
Adviser’ and the designatory letters ‘CTA’, to represent the leading tax
qualification.
The Chartered Institute of Taxation
8 September 2015

P/tech/subsfinal/WAVG/2015
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Finance Committtee
Tax Collection and Management (Wales) Bill
TCM 11 Natural Resources Wales

Finance Committee inquiry into the general principles of the Tax Collection
and Management (Wales) Bill
Submission by
Natural Resources Wales
1.0 Introduction
1.1 We welcome the opportunity to provide our views and recognise that the transfer of tax-raising
powers to Welsh Government represents a significant step in devolution in Wales.
1.2

The principles and process around tax collection and management is highly technical, and outside
of our current expertise. However we continue to work with Welsh Government to ensure that the
design and implementation of Welsh Landfill Disposals Tax is effective and best-suited to Welsh
needs. Our response to this call for evidence is therefore focussed on broad principles of tax
collection and management in relation to Welsh Landfills Disposal tax and potential implications for
Natural Resources Wales.

1.3

We are represented on Welsh Government’s Wales Landfill Tax Project Board, and Landfill Tax
Technical Experts Group. Through these groups we have been looking at the potential role and
opportunities for Natural Resource Wales in relation to Welsh Landfill Disposals Tax.

2. Role of Natural Resources Wales
2.1

The purpose of Natural Resources Wales is to ensure that the natural resources of Wales are
sustainably maintained, used and enhanced, now and in the future.

2.2

Natural Resources Wales works as a regulator, partner and advisor to businesses, nongovernmental organisations, local authorities and communities to help deliver Welsh Government
and European Union policies and priorities.

2.3

Natural Resources Wales is responsible for regulating the waste industry and is principal adviser to
WG, adviser to industry and the wider public and voluntary sector, and communicator about issues
relating to the environment and its natural resources. We take an ecosystem approach to
promoting integrated natural resource management that delivers social, economic and
environmental benefits for the people of Wales.

2.4

Natural Resources Wales is also the designated monitoring authority for The Recycling,
Preparation for Reuse and Composting Targets (Monitoring and Penalties) (Wales) Regulations
2011 and Landfill Allowances Scheme (Wales) Regulations 2004.

3. General Principles and need for the legislation
3.1

We support the introduction of this Bill and recognise its necessity in establishing the legal
framework required for the future collection and management of devolved taxes in Wales.

3.2

The White Paper on devolved tax collection and management confirmed that Natural Resources
Wales (NRW) would be considered as potential partners to work with the WRA in the delivery of
tax collection and management functions in relation to Landfill Disposals Tax. Our ability to
undertake such a role requires that Welsh Revenue Authority has the ability to delegate their
functions, which the Section 13 of the Bill provides.

3.3

The UK Landfill Tax introduced in 1996 was the UK's first environmental tax and is a key
mechanism in enabling the UK to meet its targets, for the landfilling of biodegradable municipal
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waste, set out in the Landfill Directive. Landfill Tax is a tax on the disposal of waste at landfill,
which provides a strong incentive for waste producers to produce less waste, recover more value
from waste, for example, through recycling or composting and to use more environmentally friendly
methods of waste management. Through increasing the cost of landfill, other advanced waste
treatment technologies with higher gate fees are made to become more financially attractive. The
effectiveness of this tax in changing behaviour has been demonstrated by the reduction of waste
disposed at Landfill sites in Wales. Since 2000 the amount of waste disposed at landfills in Wales
has reduced from 4.5 million to 2.1 million tonnes in 2013.
3.4

The proximity of major urban areas on both sides of the Welsh and English Borders means that
potential flows of waste could easily be reversed simply by relatively small changes in differential
rates. It is important therefore that the Welsh Disposals Tax is introduced and we believe there are
significant potential benefits to continued consistency between Welsh Government and the UK and
Scottish Governments.

4. Implementation and financial implications of the Bill
4.1

The provisions of the Bill and in particular delegating any functions from the Welsh Revenue
Authority to Natural Resources Wales will have a financial implication. We indicated in our
response to the Welsh Government’s consultation on the white paper “Collection and management
of devolved tax in Wales” that we did not wish to be considered for the collection and management
role at this time, but recognising there are potential synergies between our existing regulatory role
and the forthcoming landfill disposals tax regime, we committed to explore opportunities to deliver
a more effective compliance and enforcement regime in Wales, working on the expectation that
any additional role would be fully funded.

4.2

We continue to work with Welsh Government to explore the following three elements in relation to
our potential role and the future collection and management of landfill disposals tax in Wales:
 information sharing opportunities,
 policy opportunities,
 compliance and enforcement responsibilities

4.3

Following National Assembly for Wales passing this Bill we anticipate more intensive discussions
will begin with Welsh Government. We recognise that any potential financial implications from
being involved in a compliance and enforcement role will be dependent on
i. the scale and scope of any role in delivering functions and the anticipated required
service standards,
ii. the future development of legislation and associated policy decisions.

4.4

We understand that the forthcoming regulations would also be subject to a further Regulatory
Impact Assessment. This process would refine cost estimates and provide us with greater certainty
on any likely costs that would be incurred.

4.5

We welcome the opportunity to provide oral evidence if invited to do so by the Finance Committee.

For more information
Please contact: Isobel Moore Head of Business, Regulation and Economics
Natural Resources Wales
Tŷ Cambria, 29 Newport Road
Cardiff CF24 0TP
02920 466118
Isobel.Moore@cyfoethnaturiolcymru.gov.uk
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Finance Committee
Tax Collection and Management (Wales) Bill
TCM 12 Monmouthshire Mediation Practice
Monmouthshire Mediation Practice Response to Consultation 9 September 2015

Response to Consultation on the Tax Collection and Management (Wales) Bill
Please find below our response to the Consultation which focuses on the Dispute Resolution aspects of devolved
tax in Wales. The submission is made in our role as independent Civil and Commercial Mediators involved in
mediating a wide variety of civil and commercial disputes. A note on our practice appears, for information, at
the end of this response.
Section 1 - General Comments on the Bill and Dispute Resolution
1.1 The Bill envisages the foundation of the Welsh Revenue Authority (WRA), a body separate from the Welsh
Ministers. It provides for the WRA to have powers of information gathering and investigation, penalties and
fines, civil and criminal enforcement, and, importantly, appeal rights and administrative justice. It also provides
for mechanisms for review of and appeal from WRA decisions in certain circumstances. In making our comments
below, we refer to the content of the Explanatory Memorandum rather than the provisions of the Bill itself, for
ease of discussion of the concepts that we believe the Finance Committee needs to take into account in
developing the dispute resolution processes for devolved tax.
It is important to note that our comments at this stage apply only to appropriate disputes – that is, to disputes
which do not require determination of a point of law and which the draft legislation categorises as capable of
review or appeal.

1.2 The Explanatory Memorandum states:
22
In developing the tax arrangements for Wales, the Finance Minister has confirmed that the
following principles should be followed in the development of tax policy and legislation:

rovide stability and certainty for tax payers.
23
In preparing for the Bill, an analysis of the existing UK tax legislation and Scottish tax legislation
has been undertaken. The Welsh Ministers have agreed that where there is no good policy reason (for
example, on the grounds of a focus on Welsh needs or efficiency) to diverge from the UK tax
administration, Welsh tax collection and management arrangements should replicate current UK
operational processes and arrangements.
This general statement of principles has considerable relevance to the way in which the WRA deals with disputes.
It would, we think, be fair to say that tax authorities are not looked upon with fondness by taxpayers, whether
individuals or businesses, and that fairness, simplicity, stability and certainty are not traditionally concepts
associated with tax collection. We applaud the objective that these principles should apply to the development
of tax policy and legislation in Wales but in our view the Bill misses an opportunity to fully follow them through
by failing to include provision for referral to Alternative Dispute Resolution (ADR) by a neutral third party at an
early stage when suitable disputes between taxpayer and WRA arise. For detailed comments as to suitability of
disputes for ADR and the value of neutral third party involvement, please see Section 2 onwards.
1.3 The Memorandum goes on to say:
41 The WRA’s general function is to collect and manage devolved taxes, it also has the following
particular functions relating to devolved taxes: ……..
and assistance to taxpayers, their agents and other appropriate persons;
efficiently resolving complaints and disputes;
Exercising its powers to carry out compliance and enforcement functions (e.g. imposing and collecting

1
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interest or penalties, taking criminal enforcement action, gathering information, and making enquiries
into a taxpayer’s affairs);
…….
operating an effective complaints and disputes process, including an internal review process and
utilising the tribunals appeals process as appropriate.
Providing for early referral to neutral third party Alternative Dispute Resolution would in our view allow for the
objectives of efficiency and effectiveness to be met in the most time and cost effective manner. Again, for
detailed comments please see Section 2 onwards, below.
1.4 The delegation of functions is already contemplated by the legislation and the use of ADR in resolving
disputes could be dealt with at a later stage by way of a delegation of dispute resolution powers. However, it
seems to us to that Wales has an opportunity to put in place a system which allows real engagement between
the taxpayer and the tax authority from the outset and that incorporation of provision for ADR in the primary
legislation would be a clear demonstration of the principles of fairness and simplicity referred to at paragraph 1
above.
42. Chapter 2 of Collection and Management of Devolved Taxes in Wales set out the Welsh Ministers’
thinking around tax collection and management functions and how they could be delegated if required.
The WRA will retain legal responsibility for the exercise of its functions and the discretion over whether
to delegate, for how long and to what extent. The partner(s) to which functions can be delegated will
be named through subordinate legislation. The Bill provides that information about delegations and any
directions issued in relation to them are subject to publication unless to do so would prejudice the
effective exercise of WRA’s functions.
1.5 The current dispute resolutions contained in Part 8 are described in the Memorandum as follows:
Reviews and Appeals (Part 8)
66. Wales does not have its own judicial system and having considered the available options, the Welsh
Ministers consider the best way forwards with regards to simplicity, stability and certainty is to use the
existing Ministry of Justice administered two-tier tax tribunal system as this will meet immediate needs.
The intention is to underpin arrangement by a Memorandum of Understanding.
67. The aim will be to avoid disputes at all in so far as is possible, and this optimum situation will be
worked towards with the implementation of this Bill. The WRA will seek to get things right first time,
working collaboratively with taxpayers, communicating clearly and effectively and providing
appropriate explanations of decisions.
68. In cases where a dispute does arise, the aim will be to resolve matters as informally and cost
effectively as possible, whilst recognising that in some cases, particularly where there is a point of
principle or legal uncertainty, that a more formal decision may be necessary and/or desirable in order
to resolve matters.
69. When an issue initially arises between WRA and the taxpayer, the WRA will seek to informally resolve
matters by explaining the reasons for the decision as fully and clearly as possible and seeking to listen
and respond to any concerns of the taxpayer. If a WRA decision is defined as being appealable, the Bill
provides that if someone can show that they are or will be affected by that decision, they will be
entitled to exercise the review and appeal rights.
70. The Bill provides for a settlement process that may occur in lieu of an internal review. In essence,
WRA and the taxpayer can conclude an agreement between themselves. A concluded agreement is
treated as final in the same way as a tribunal determination (except there will be no further appeal
rights attached to a settlement agreement). There is however, a 30 day ‘cooling off’ period provided
for in the Bill, during which the taxpayer may withdraw from the agreement.
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71. In common with the Revenue Scotland model of dispute resolution, the internal review is a stage in
the process that is available between informal discussion with the WRA and an appeal to the tribunal.
This stage is carried out by and within the WRA, similar to the settlement process above, but with a
greater degree of formality and independence. The use of the internal reviews process is not compulsory
but WRA will aim to encourage its use by developing a cost-effective, fair and respected system that is
seen as an effective means of avoiding the external appeals process.
72. The Bill also sets out the basis on which a review can be requested and the format of how this can
occur.
Avoiding disputes by clear communication and collaboration is an objective which will undoubtedly appeal to
taxpayers, and one which we would all benefit from following in our daily lives! Our communications are,
however, only as clear as our command and understanding of the languages we use. Our languages leave us
open on a daily basis to a great deal of misinterpretation and miscommunication, no matter how clear we think
we are being. The majority of disputes arise through misunderstanding and our experience as commercial
mediators informs our view that mediation by a neutral third party mediator is the simplest and most efficient
way of clearing up misunderstanding and allowing the parties to a dispute to move forward to a sensible,
workable, settlement.

Section 2 Overview of ADR and its uses
2.1 We focus in this section on Mediation, since this is our primary area of ADR experience. However, we do
not overlook the importance of negotiation between the parties as well as facilitated negotiation on which we
include comments in Section 3 below.
2.2 Mediation allows effective communication between the parties to a dispute via a neutral third party, the
mediator. The mediation process is confidential and without prejudice. It is these factors, together with the
parties’ trust of the mediator, that bring about open discussion of the parties’ positions and full exploration of
possible solutions to the dispute. Separate confidential sessions with the mediator allow the parties to speak
freely and explore a range of options in private before sharing some or all of those options with the other party.
The without prejudice nature of the process means that in the event that agreement is not reached, neither
party can rely on information disclosed during the mediation in any litigation which then takes place, but they
will have the benefit of having examined their positions honestly during the mediation and are likely to go to
any litigation with a more realistic view of the likely outcome.
2.3 Confidentiality can be extended to the terms of any settlement agreement reached as a result of successful
mediation, thought there may of course be policy reasons why it may be necessary to disclose or publish the
outcome. This needs to be made clear prior to any mediation.
2.4 The mediation process works best, in our opinion, when the mediator meets face to face with the parties.
It is possible to mediate by telephone or in some circumstances online. However disputes which involve reliance
on written evidence (as many tax disputes will) mean that even with the ability to share documentation online
it is still most effective for the mediator to see and be able to discuss the relevant paperwork face to face with
the parties.
2.5 This does not, however, mean that the process is slow or long drawn out. Most mediations – even in large
scale commercial cases – can be completed a day or less. Of course, time must be spent preparing for mediation
but this time is less about preparation of large amounts of evidence and more about the parties considering
carefully and being ready to discuss the reasons why the dispute has arisen and the outcome which they hope
to achieve. Even if a mediation fails this is rarely time wasted - it is a useful exercise in preparing for any
subsequent litigation.
2.6 Mediation is particularly helpful in cases which are fact-intensive which would lead to protracted and
expensive litigation. Often the cases have been long running resulting in entrenched positions. There may be
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uncertainty regarding the interpretation of complex tax laws with the result that there is considerable litigation
risk.
2.7 A single framework for mediation within a dispute resolution process ensures consistency and transparency.
2.8 In summary, the process of mediation permits both sides to review their positions through discussion with
the mediator, reality testing and consideration of options for settlement. It allows for honest and frank
consideration by each side of the strengths and weaknesses of their position because of the confidentiality of
the private sessions. Barriers to settlement can be broken down more quickly and effectively than in other forms
of dispute resolution.

Section 3 Mediation and Facilitated Negotiation in relation to tax disputes
3.1 The Finance Committee will have considered the use by HMRC of facilitated negotiation and mediation as
part of its Litigation and Settlement Strategy. We believe that while facilitated negotiation as offered by HMRC
(negotiation through an appropriately qualified HMRC employee with no prior involvement in the particular
dispute) is a useful internal dispute resolution tool, offering taxpayers the possibility of involvement of a neutral
third party with no connection to the tax authority would allow far greater engagement of the taxpayer in the
process. Our experience as mediators is that even the most reluctant parties to a dispute will engage fully in
the process if given the opportunity to speak confidentially to a mediator who has their trust. In our view, it is
difficult to see how this can be true where the third party facilitator is part of the tax authority.
3.2 An important consideration is the timing of any referral to either facilitated negotiation or ADR. We
recognise that there is a balance to be struck between the duty of the tax authority to collect in all tax properly
due and the time and cost of dealing with disputes which may or may not result in a good percentage recovery
for the tax authority. This is no different from the position of any commercial organisation which has duties to
employees and shareholders to maximise income while at the same time recognising the need to be pragmatic
in certain cases of debt recovery.
3.3 For the tax authority, mediation can offer a way of rapidly releasing funds tied up in upaid tax bills while for
the paying party it offers the opportunity of engaging in a process designed to allow both parties to be heard
and to be involved in a mutually acceptable solution
3.4 Early referral to a third party neutral mediator can offer both sides to a tax dispute the opportunity to
review their position before it becomes entrenched as a result of continued rehearsing of arguments. It is
recognised by many tax lawyers that factual arguments can become increasingly convoluted causing disputes to
run and run; early involvement of a skilled mediator can prevent this happening and allow both parties to find
a way forward.
3.5 Time and money spent by the tax authority enforcing decisions is likely to be reduced where mediated
settlements are reached. A settlement which is workable and sustainable is the object of mediation and has
the benefit of being one which is less likely to be breached by the parties to it.
3.6 The opportunity to engage in mediation increases a party’s feeling that it has a real chance of being heard
in situations where disputes arise. This increases the perception of a fair economy which in turn makes
investment in the area attractive and benefits the wider economy.
Section 4 Mediation and Facilitated Negotiation in the proposed legislation
4.1 The Welsh Ministers have the opportunity to benefit from the experience of HMRC to date in using ADR but
also to put in place dispute resolution mechanisms which offer the possibility of
Fully supporting the objectives of fairness, simplicity, efficiency and effectiveness of the processes
of the WRA
Giving a fresh image of fairness and collaboration to the WRA which is likely to be of benefit in the
aim of attracting business investment in Wales
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Time and cost effective resolution of a high percentage of disputes between tax payers and the
WRA.

4.2 Offering the option of third party neutral mediation on application by the taxpayer would in our view provide
invaluable support to the WRA, enabling it to fulfil its primary role of administering devolved taxes. We would
suggest that mediation be incorporated as a first tier option for dispute resolution. The Finance Committee may
even consider automatic referral to mediation after an initial period of negotiation between a tax payer and the
WRA results in stalemate. This may seem radical, but could have the effect of drastically reducing time otherwise
spent in negotiation of individual disputes, freeing up staff to continue with their other roles.
4.3 The confidentiality and flexibility of the mediation process offers the benefit of settlement without setting
precedents. However, there may be situations where publication of settlements would be necessary or
beneficial. The status of settlements would need to be made clear in the legislation and provision made for
transparency/publication where appropriate.
4.4 The method of appointing external mediators would need to be established. For efficiency and consistency,
we would suggest that a panel of mediators appointed annually would be one option. There are a number of
mediation associations who could be approached for tendering purposes. Welsh speaking mediators would
clearly need to be available. These are all matters which will require further consideration.

Section 5 Note on Monmouthshire Mediation Practice - www.monmediation.co.uk

Alyson Houghton and Elizabeth Ashford are qualified solicitors who now practise full time as Civil and
Commercial Mediators. We specialise in providing professional mediation services for a wide range of disputes
between individuals, businesses and public sector organisations. We are trained by ADR group, one of the UK's
leading mediation training and referral bodies.
We are also joint chair of the Association of Wales & Border Counties Mediators www.walesmediators.com
which provides mediation across the whole of Wales and the bordering Counties, is accredited by the Civil
Mediation Council and a member of the National Mediation Providers Association www.nmpa.org.uk.
In 2014 Alyson and Elizabeth sat on the Steering Group advising Skills for Justice and funded by the Welsh
Assembly Government which considered the possibility of establishing a Centre of Excellence for Dispute
Resolution in Wales. The recommendations, which were strongly in favour of such an initiative, were endorsed
by Sir Alan Ward, Chair of the Civil Mediation Council and had cross party support.
We feel that there is now an opportunity for the Welsh Ministers to build on the work done by the Assembly to
date on dispute resolution in Wales by incorporating provisions for Mediation the draft Bill.
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TCM 13 HM Revenue and Customs (HMRC)
HMRC evidence to the Welsh Assembly Finance Committee –
the Tax Collection and Management (Wales) Bill
Background
1. The Welsh Government has asked HMRC to administer their Land Transaction Tax (LTT) when this
is introduced in place of Stamp Duty Land Tax (SDLT) in Wales in April 2018. HMRC has agreed to
carry out this work and looks forward to working with the Welsh Government, the Welsh Revenue
Authority (WRA) and the National Assembly for Wales in introducing the new tax.
HMRC’s existing powers
2. HMRC was legally established by the Commissioners for Revenue and Customs Act 2005 (CRCA).
This sets out the functions of the Commissioners and also legislates in a number of other areas,
including HMRC’s information powers.
3. Following the creation of HMRC, the Review of HMRC Powers, Deterrents and Safeguards was put
in place – this ran from 2005 to 2012. This was a programme of consultation and legislative change
to provide a modern framework of law and practice for tax administration. Its aim was to secure
the benefits of the merger of HM Customs and Excise and the Inland Revenue by aligning powers,
deterrents and safeguards across the taxes and duties administered by HMRC, where it made
sense to do so. The resulting legislation spanned a number of Finance Acts, but the key provisions
(including those not derived from the Review of Powers) are found in the following Acts:
 Tax returns, enquiries and assessments and Investigatory Powers (Parts 2-4 of the Taxes
Management Act 1970 (TMA) and Part 6 of the Finance Act (FA) 2007. Further powers
include information and inspection powers (Schedule 36 to FA 2008), data-gathering
powers (Schedule 23 to FA 2011) and powers in relation to dishonest tax agents
(Schedule 38 to FA 2012).
For Income Tax, the legislation contains a requirement for taxpayers to notify their
chargeability to tax within six months of the end of the tax year and for certain taxpayers
to submit returns. HMRC have a one year period from the date the return is received to
commence an enquiry. This timeframe may be extended where the return is received
after its due date, or is amended by the taxpayer.
HMRC has a duty to collect the correct amount of tax as required by statute, but can apply
limited discretion, where this results in the highest net return. HMRC may also remit
duties where the customer has a legitimate expectation that HMRC will act in a certain
way, where it is has stipulated it will do so. Collection and management powers allow
HMRC to consider a concession from the strict letter of the law. Such discretionary powers
are limited in use.


Penalties (The main cross-tax penalties provisions are at section 97 of and Schedule 24 to
FA 2007, Chapter 3 of Part 7 of and Schedules 40 and 41 to FA 2008 and sections 106 and
107 of and Schedules 55 and 56 to FA 2009 (as amended by subsequent FAs).
Penalties are applied where customers fail to meet their obligations. There are many
different penalties, but they break down into three broad areas:
 penalties for failing to meet a time-bound obligation, such as submitting a return
or making a payment by a specified deadline. Such penalties are generally
automated;
 penalties for failing to meet a regulatory obligation such as notifying taxable
status or not complying with a regulatory regime, for instance by handling goods
subject to unpaid excise duty; and
 behavioural-based penalties for submitting inaccurate returns and documents.
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Other penalties exist that fall outside these groups, including penalties for failure to keep
certain records, or those that are specific to particular taxes and systems.


Interest (Schedules 53 and 54 to FA 2009, Schedule 9 to F(No.3)A 2010)
The law requires a person to pay the correct amount due under an enactment to HMRC
by the due and payable date. HMRC charges interest when the person does not fulfil this
obligation and pays interest when the person pays too much. Interest is recompense for
the loss of use of money over time. It is not a penalty. To compensate either party for the
loss of use of money, HMRC:
 charges interest when a person pays late – this is known as late payment interest;
and
 pays interest on overpayments and repayments – this is known as repayment
interest.



Payment and enforcement (Chapter 5 of Part 7 of FA 2008)
For any tax charge, there must be a due date to prevent postponement of payments ad
infinitum. For any payment that is made, an effective date of payment must be
determined in order to establish whether a payment is made on time or not. Where an
effective date of payment is not the same or prior to the due date there may be interest
and /or penalties due from the taxpayer. The purpose of such is to compensate HMRC for
a loss of timely access to the money and to deter delayed payment. It is not for the
purpose of raising additional revenue.



Reviews and appeals.
Where taxpayers disagree with an appealable decision made by HMRC they can ask HMRC
to review the decision or make an appeal to an independent tax tribunal, or take both
actions. Cases may proceed from the tax tribunal to higher courts. For direct taxes the
taxpayer may apply to HMRC to postpone the tax due pending the outcome of the appeal,
while for other taxes tax can be stood over only on the grounds of hardship. Each tax has
its own legislation for this (for example Part 5 of TMA or Part 5 of the VAT Act 1994). HMRC
also has powers to make secondary legislation in connection with review and appeals
under section 124 of FA 2008. Appeals in respect of certain taxes must also be notified to
HMRC.



Investigation of criminal offences (Part 6 of FA 2007)
HMRC is not a prosecuting authority in its own right and cases are taken through the
Courts by the Crown Prosecution Service. HMRC usually reserves criminal investigations
for cases where HMRC needs to send a strong deterrent message, or where the conduct
involved is such that only prosecuting an offender is appropriate. However, HMRC has the
discretion to undertake a criminal investigation in any geographical location, and across
any tax regime, for which the Commissioners for HMRC have responsibility.
Criminals, including organised criminals, seek to attack the UK's tax and duty systems to
steal taxpayer's money. To counter this HMRC needs similar criminal investigation powers
to those that are available to other law enforcement agencies. In particular it needs
powers to:
 apply for orders requiring information to be produced - production orders;
 apply for search warrants;
 make arrests; and
 search suspects and premises following arrest.
In England and Wales these powers are made available through the Police and Criminal
Evidence Act 1984 (PACE). FA 2007 amended PACE for all HMRC criminal investigations.
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Not all the powers in PACE are made available to HMRC. For example, HMRC does not
take fingerprints, charge or bail suspects. This has to be done by the police. Some of the
powers in PACE are modified for HMRC. For example, a search warrant may allow HMRC
to search persons found on the premises without the need for arrest. This allows HMRC
to search a bookkeeper who may have evidence in a briefcase or laptop when a company's
premises are searched but who is not considered a suspect.
4. It should be noted that particular rules apply to the operation of SDLT, which differ from some of
the wider provisions above. These are set out in Schedule 10 to FA 2003. Similarly, further
provisions about Landfill Tax can be found in Part 3 of FA 1996.
5. Additionally, while this sets out the position at present, HMRC is currently in the process of moving
towards greater use of digital technology in its interactions with taxpayers. This may well
necessitate changes to our existing approach and provide opportunities to carry out enforcement
activity in different ways. Our digital plans will transform the way we operate and serve our
customers.
6. HMRC’s compliance strategy is based on three basic principles: Promote, Prevent and Respond. It
is designed to make it easier for our customers to get things right first time, rather than chasing
them to meet their tax and payments obligations after they have dealt with us.
 Promote is about ensuring customers have the information they need to get their tax and
entitlements right first time; that they clearly understand their obligations and risks they
face through non-compliance; designing out careless errors; looking for risk; and giving
active help to customers to meet their obligations.
 Prevent is about exploiting our digital channels and using what we know about customers
to identify risks as they arise and intervening to give customers the opportunity to correct
their mistakes (in registration or filing) when they transact with HMRC, and before we
make payments or repayments.
 Respond is about tailoring our enforcement and compliance activities and interventions
to address specific customer behaviours and compliance risks. We will use technology
where we can to automate tasks and to support the successful investigation of noncompliant behaviours. Our activities will be more personalised as a result of our increased
ability to analyse customer information.
7. HMRC are also exploring how penalties need to change in the future so that they better reflect
the principles of Promote, Prevent and Respond and work as effectively as possible in the digital
environment. As part of this work we will consider how non-financial sanctions and behavioural
nudges could support improvements in compliance as well as ensuring that financial penalties are
well-targeted and drive behavioural change. Our current thinking is based around five principles
which we consider should underpin any new penalty regime. They are:
 The penalty regime should be designed from the customer perspective, primarily to
encourage compliance and prevent non-compliance. Penalties are not to be applied with
the objective of raising revenues.
 Penalties should be proportionate to the offence and may take into account past
behaviour.
 Penalties must be applied fairly, ensuring that compliant customers are (and are seen to
be) in a better position than the non-compliant.
 Penalties must provide a credible threat. If there is a penalty, we must have the
operational capability and capacity to raise it accurately, and if we raise it, we must be
able to collect it in a cost-efficient manner.
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Customers should see a consistent and standardised approach. Variations will be those
necessary to take into account customer behaviours and particular taxes.

8. Any changes to HMRC’s penalty regimes would follow the usual policy development process and
need primary and secondary legislative changes. As part of that process, we would follow the tax
impact assessment process, and build a good understanding of the possible impact on our
customers – businesses and individuals – the Exchequer and HMRC. Any changes made would take
account of HMRC’s developing IT capability and the wider transformation of the way in which we
administer taxes.
Digitalisation
9. In line with the development of social media and business technology across the world, the UK tax
system is moving towards greater digitalisation whereby individuals and businesses will have
Digital Tax Accounts in which data will be uploaded (by customers and or/HMRC), in many cases
more frequently than data is currently provided by statutory returns. The Digital Account will
become the way by which tax liability is calculated and notified to customers. Digitalisation also
enables convergence of processes and possibly statutory reporting/payment dates across a range
of differing taxes.
10. To support the move to digitalisation, we are currently reviewing the tax administration
framework in order that it both reflects the changes in the way that data is reported to HMRC,
and the greater alignment of process/payment across differing taxes. Crucially, the reporting of
data in real time and the advent of Digital Tax Accounts will enables HMRC to apply “promote”
and “prevent” in a more targeted way by messaging to customers’ Digital Accounts in order to
influence positive behaviour. Data in real time will also enable the quicker identification of serious
non-compliance and we are currently considering how most effectively to respond in real time to
such non-compliance and what changes will be needed to the current administrative framework
to accommodate compliance interventions in a digital environment. This work will also provide
an opportunity for cost saving for both customers and the Government.
Administering the Land Transaction Tax
11. Section 7(13) of the Wales Act 2014 amended CRCA to make clear that functions conferred on
HMRC relating to devolved taxes are not functions of HMRC, meaning that the UK legislative
framework under which HMRC operates more generally will not apply to HMRC’s administration
of LTT. This will be governed by the provisions in the Tax Collection and Management (Wales) Bill
and any future legislation amending this or made under powers within the Bill. It is worth noting
that HMRC may still carry out SDLT compliance activity in Wales after April 2018 in relation to
transactions that took place before that date, which would continue to be governed by its existing
powers
12. HMRC’s initial intention is to adapt its existing SDLT system to operate the devolved tax and also
to use existing staff working on SDLT to carry out administration activities (for example, processing
returns, following-up errors etc). SDLT is largely administered by HMRC from an office in
Birmingham where an experienced operational team carries out this activity.
13. HMRC will also be carrying out some compliance work on LTT, which will be carried out by a
specialist LTT team working closely with the operational team and the WRA. The Welsh
Government has set out that WRA will undertake complex compliance, avoidance and
enforcement work for LTT – HMRC will work with Welsh Government to establish how the two
organisations can most readily work together on these cases.
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14. HMRC will be discussing the requirements for administering LTT with the Welsh Government in
more detail in the autumn and will support the Welsh Government in producing initial costings
ahead of the Stage 1 debate on the Bill. These costs will continue to be developed and refined on
an ongoing basis.
Tax Collection and Management (Wales) Bill
15. HMRC welcomes the fact that much of the content of the Bill builds on the existing UK
Government legislation that applies for the same purposes. This will make the transition to the
new tax more straightforward for customers and follows the approach taken in Scotland. HMRC’s
processes and the legislation that underpins them are well-understood by advisers and
professional bodies and were the subject of a lengthy period of consultation.
16. There are some minor differences in approach, for example in areas such as enquiry powers.
However, this is a natural consequence of devolution and similar minor differences also exist
between UK legislation and the Revenue Scotland and Tax Powers Act 2014.
17. HMRC has not currently identified any potential barriers to implementation. HMRC has not begun
detailed work in developing systems changes to implement the LTT as yet, so there is time to
accommodate any differences in approach here and in the legislation to implement LTT.
Additionally, many aspects in the Bill, such as differences in enquiry powers, will not require
systems changes but, instead, will be addressed via guidance for staff.
HM Revenue & Customs
September 2015
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Finance Committee
Tax Collection and Management (Wales) Bill
TCM 14 The Law Society

The Law Society of England and Wales
1. The Law Society of England and Wales ("the Law Society") is the
representative body for more than 166,000 solicitors in England and Wales.
The Law Society negotiates on behalf of the profession, and lobbies
regulators, government and others.
2. The Law Society plays an active role in law reform, the effective operation of
legal institutions and access to justice in England and Wales. The Law
Society has specialist law committees including the tax law committee
comprising 15 expert tax practitioners and the conveyancing and land law
committee.
3. The Law Society Wales Office delivers the Law Society's aims in Wales,
working with Welsh institutions; influencing and responding to the devolution
of law-making; and promoting and supporting the legal community in Wales.
There is a dedicated Wales committee which includes academics and lay
members as well as practitioners.
Background
4. The Welsh Government has engaged closely with experts and industry on the
new tax regime for Wales, this has provided for issues to be raised and
considered at an early stage. The open approach has allowed for
consideration of legislation beyond the confines of a formal consultation
procedure and civil servants are learning and developing. This close working
will bear fruit when the individual taxes come to be enacted.
5. The Welsh Government's intention has been to encourage business and has
been open in its discourse on new Welsh taxes. In launching the Tax
Collection and Management (Wales) Bill ("the Bill") the Minister for Finance
and Government Business said "our tax arrangements for Wales are based
on four clear principles – fairness; simplicity; supporting jobs and growth; and
stability and certainty".1
6. The Finance Committee's own pre-legislative inquiry has informed the
process with regard to the foundations for Welsh taxes.
7. As a representative body we have been closely involved with the groundwork
for this new revenue function in Wales. We sit on the Finance Minister's Tax
Advisory Group, have members on the Welsh Government's tax forums as
well as on their specialist advisory groups. In terms of our discourse with
members, we have engaged individually, in groups and through seminars. We
use our own lines of communication to the profession through targeted
mailings, weekly Professional Update reports and the Law Society's Gazette
and are delivering this message to members across the jurisdiction in both
Wales and England.
8. The solicitors profession is adaptable, however, it is important in terms of our
ability to ensure that members across both England and Wales are aware of
the extent of devolution and also the impact of devolution, that we have clear
messages coming from the Welsh Government, from the National Assembly
for Wales and more broadly the media.
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Minister for Finance and Government Business Monday 13 July 2015

Overview of the Bill
10. The Welsh Government is in a position where Scotland 'went first' so that the
legislation to accommodate new devolved taxes has been drawn up within the
UK very recently and as the Land and Buildings Transaction and Scottish
Landfill taxes have already come into effect there is practical as well as
legislative experience from which to learn.
11. As the Bill draws on current UK legislation as well as Scottish provisions on
the fundamental requirements for a Welsh tax regime the extent of 'novel'
drafting is narrow. Our responses to Welsh Government consultations and
evidence to the Finance Committee's own pre-legislative scrutiny set out our
views on many of the provisions in the Bill and so are not repeated here.2
12. This response does not focus on all the individual parts of the Bill as the
provisions have been developed over time and many operate to replicate
existing law. Below are observations on particular provisions and wider
comments for the Finance Committee to consider.
Welsh Revenue Authority
13. The status and provisions or the Welsh revenue authority ("WRA") are
welcomed. The main concerns relate to communication and scrutiny.
14. The WRA's role and functions must be clear and clearly communicated. The
WRA's identity and the brand for Welsh taxes must be made known to the
public. This is important if an agent is appointed which is provided for in the
Bill and is a particular issue if HM Revenue and Customs ("HMRC") acts as
agent for WRA. HMRC could be dealing with the same tax payer but the
relationship will be regulated by different provisions and charters.
15. Looking at the scrutiny of WRA by the National Assembly for Wales ("NAW"),
we would propose a formal process is put in place to ensure that that WRA is
truly answerable. This could be accommodated through Standing Orders of
the National Assembly or possibly better delivered through the inclusion of a
set procedure in the Bill to ensure a robust and accessible process exists.
16. Such a procedure could require direct accountability through a named NAW
committee "where this new body would be expected to account for the way
that it’s operated in a more transparent way" [para 97] as was discussed
during our evidence session with the Finance Committee and this would be
welcomed.3
17. We think that it is important that a Taxpayer’s Charter is regarded as having
some operational significance. So, for example, it is perceived by some UK
taxpayers that, despite comments in the Charter operating in the UK, where
they conduct particular lines of business they are assumed to be “dodging
taxes” rather than assumed to be compliant with their obligations until
demonstrated otherwise. In addition it would be helpful if non-compliance
with the Charter had an adverse impact on in relation to the operation of the
WRA rather than just being seen to be aspirational.
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19. In its report the Finance Committee recommended that "stakeholders are
represented on the board of the [WRA]" but there is no provision for this in the
Bill.4
20. In taking evidence on its inquiry the Finance Committee heard from the chief
executive of Revenue Scotland that there is a "devolved tax collaborative" in
Scotland and it may be appropriate to include statutory provision for a similar
body in Wales.5 A tax professionals forum could be developed to scrutinise
tax policy-making in Wales.
Information
21. Effective information governance will be of paramount importance not only for
efficient administration but also to protect the confidentiality of sensitive data.
As the Poynter Review of information security at HMRC and the Cabinet
Office Data Handling Procedure in Government Final Report both made clear
in the wake of the HMRC data breach in 2007 when two discs containing
personal details of all UK families claiming child benefit went missing,
information governance has in the past been relatively neglected. The
establishment of the WRA is an opportunity to apply best practice from the
outset.
Penalties
22. It needs to be recognised that there are clear tensions in designing an
effective tax system and yet manage to develop high quality administrative
services that support tax collection. Despite a lot of adverse comment in
newspapers, the UK benefits from a very high rate of voluntary compliance,
perhaps encouraged by sanctions, but in general the level of compliance has
not markedly increased as a result of additional penalties, etc.
23. The major areas of concern with the current UK penalty regime are:



penalties arising for taxpayers when they could not have known they
were in default;
time based or other penalties which have the effect of deterring rather
than encouraging compliance; and
a system with very little flexibility which is not tailored to a taxpayer's
needs and so which does not promote compliance.

24. The level of penalties should not be set such as to, in practice, “encourage” a
taxpayer to concede a case where there is a good argument but the risk of
the level of penalties makes it impracticable to consider an appeal. The level
of penalties are noted.
25. In addition, HMRC has recently issued a discussion document on penalties.
HMRC are placing their review of the penalty regime firmly in the context of
their digital plans, which it is said will make it easier for taxpayers to comply
with their tax obligations and allow the use of more accurate data across all
taxes and this is informing their policy moving forward. See further below
regarding keeping pace with UK legislation.

4
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Tax Tribunal
27. We agree with the proposed approach to use the existing Ministry of Justice
administered two-tier tax tribunal system as it is important that taxpayers have
access to an effective form of appeal and the tribunals will continue to be
relevant for other taxes applicable in Wales.
Secondary Legislation
28. The powers for the Welsh Government to make regulations under both the
affirmative and negative procedures in this Bill are extensive. Although NAW
has looked to appoint a specialist adviser it may be more appropriate to
establish a committee of experts. The level of input required to advise on the
Bills to accommodate the two proposed taxes added to the operational
regulations and the Charter in due course is likely to be beyond that of an
individual.
Further Comments
29. The Bill does not set out any general provisions for tax avoidance and
therefore we assume provisions, if any, will be included in the legislation for
individual taxes.
30. Stamp duty land tax only came into effect in 2003. Since this time there has
been some bedding in and in order to ensure that the right people were
engaged with that process the stamp duty land tax working together
stakeholder group was established. The group includes professional bodies,
tax law specialists and advisers, as well as internal agencies, HMRC and
Government representatives. This group doesn't deal with individual issues or
cases, but, is concerned with the operation of the tax which has been useful
for all those working within what was for everyone a new regime and in terms
of online activity was developing at the same time.
31. Finally, regarding consistency of approach there is a balance to be struck.
Looking at the Bill the provisions are clearly drawn from both existing UK tax
law and from the Revenue Scotland and Tax Powers Act 2014. There is merit
in establishing an approach which is consist with the rest of the UK however
Wales has no control over changes by other legislators and governments.
The annual finance bills introduced to the UK Parliament provide a vehicle,
and an opportunity, for the UK government to make changes. As new law is
made for other parts of the UK then the pursuit of consistency will be
challenging. Fundamental changes will require a new Bill in Wales. The
choice between consistency and innovation is finely balanced and a matter
for future governments.
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Finance Committee Consultation on the Tax Collection and
Management (Wales) Bill
Introduction
1.

The Welsh Local Government Association (WLGA) represents the 22 local
authorities in Wales. The three fire and rescue authorities and the three
national park authorities are associate members. It seeks to provide
representation to local authorities within an emerging policy framework that
satisfies the key priorities of our members and delivers a broad range of
services that add value to Welsh Local Government and the communities they
serve.

WLGA’s general position in the new tax environment
2.

The WLGA has long been supportive of greater devolution as we believe that
decisions about services and how they are delivered, managed and funded
should be taken as close to the point of delivery as possible. The ability for the
Welsh Government to be responsible for these elements of taxation in Wales
will enhance accountability with the electorate.

General Principles of the Tax Collection and Management (Wales)
Bill
Part 2: The Welsh Revenue Authority (WRA)
3.

Our view is that the WRA will become a key player in our financial landscape
and will have substantial powers available to it. We would agree that the new
body should be independent of the Welsh Government and that there is strong
accountability to National Assembly. The body should be open to interaction
with a wide range of stakeholders. A non-executive Board with a chief
executive responsible would seem appropriate, this being an understood and
effective model for public sector bodies across the UK and consistent with the
Nolan principles (the Code of Practice for Ministerial Appointments to Public
Bodies) and international best practice.

4.

It is important that the size of the authority and its costs are proportionate to
the scale of the taxes that are devolved to Wales, although we recognise that
there is a minimum size and cost to establishing the authority. We also
recognise that whatever is established needs to be suitable for the potential for
devolution of further taxes.
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5.

We are generally content with the provisions in the Bill in relation to the
membership of the WRA but would add that non-executive members should
out-number executive members. In addition, while section 6 sets out how
Welsh Ministers may remove a person from the WRA it does not specifically
deal with the removal of the non-executive chair person.

6.

We agree with the main functions of the WRA and agree strongly that the WRA
should be able to delegate any of its functions to other bodies in order to
minimise the costs of establishing, collecting and managing these taxes. The
ability to delegate some functions to bodies that are already experienced in
collecting and managing taxes is extremely important.

7.

We consider the confidentiality of protected taxpayer information to be of
paramount importance and are content that sections 16 to 19 provide adequate
protection of such information to taxpayers. There also needs to be
consideration of how public bodies might share certain information in order to
minimise tax avoidance or evasion. The regulations should provide explicit
powers to ensure that information sharing is permitted.

8.

The WRA, like any other public body must be open, transparent and
accountable to taxpayers and must have robust governance and audit
arrangements in place. As set out in the Bill, we agree that these arrangements
should include the preparation and publication of:
 A charter of standards and values;
 A corporate plan;
 An annual report;
 A statement of accounts;
 A tax statement.

9.

The WRA must be accountable to Welsh Ministers, the National Assembly for
Wales and Welsh taxpayers through audit by the Auditor General for Wales and
be within the scope of the Public Services Ombudsman.

Part 3: Tax returns, enquiries and assessments
10. Any authority charged with collecting taxes or any other debt, needs to have
well established processes in order to be able to assess the tax that is due, to
investigate where it believes there may be fraud, error or criminal activity and
to respond appropriately to non-payment of the tax.
11. Where an authority has these powers, it is important that there are safeguards
in place for those taxpayers that are willing to pay the tax but are not in a
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position to make that payment and that the officers involved are fully aware of
the options available to them in those circumstances.
12. Part of the management of such situations would involve ensuring that the
taxes are well publicised and well understood by potential taxpayers so that
they can be taken into account when making plans. Where there is provision
made for WRA or Welsh Ministers to set different requirements from those set
out in the Bill, these requirements should also be established, publicised and
well understood in advance of the transactions which give rise to the tax return
taking place in order that taxpayers have adequate notice of the requirements
to preserve records.
13. It is reasonable to expect taxpayers to preserve any records and supporting
documents that relate to a tax return for sufficient time as to allow any enquiry
into the tax return, and that these records may be preserved in any form, as set
out in the Bill. Similarly the provisions in relation to enquiries, amendments,
referral to tribunal and WRA determination and assessment of a tax liability are
also reasonable, but, as set out above, safeguards are needed where the
taxpayer is willing to pay the tax but is not in a position to make the payment in
full or in part.
14. It is important that taxpayers are able to reclaim overpaid tax, whether as a
result of a double assessment or where the tax is not chargeable. The
provisions included within the Bill set out in great detail the where claims may
be disallowed and the procedure to be followed in making claims.
Part 4: Investigatory Powers of WRA
15. Any authority charged with collecting taxes or any other debt, needs to have
the appropriate powers to investigate. Such powers should be conferred on the
WRA and the WRA should then be able to delegate that function to another
body where an existing experienced resource could be utilised. Any
investigatory powers should include the power to require information and
documents from relevant people and to inspect premises and other property.
Part 5: Penalties
16. Any body that has tax management and collection responsibilities needs also to
have a range of sanctions such as penalties available to it in order to manage
errors and non-compliance effectively. Any penalties and actions need to be
well understood and need to be proportionate to the tax due. WLGA
consistently sets out that those who are due to pay tax should do so in order to
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be fair to both other taxpayers but also to those who need and use the public
services that are funded as a result of the collection of those taxes. It is
important that there is a clear and consistent message that all tax due will be
pursued and that appropriate penalties will be enforced where there is failure to
pay tax due whether that is as a result of not making tax returns or actively
avoiding or evading the payment of tax.
17. As the existing enforcement regime operated by HMRC will no longer apply to
Wales once the Welsh devolved tax system is established it is vital that a
replacement enforcement regime is established as part of that tax system.
18. It is important that any penalty regime is consulted upon widely prior to its
introduction and the publication of the Bill is the first opportunity to comment
on the details of proposals for the penalty regime. It is important that any
system of penalties is clear, accessible and geared to be proportionate with the
amount of tax due.
Part 6: Interest
19. It is an appropriate part of the sanction regime that interest would be
chargeable on tax due or on penalties due but not paid at the appropriate time
as set out in Part 6 of the Bill.
Part 7: Payment and enforcement
20. The arrangements set out in Part 7 of the Bill in relation to payment and
enforcement appear to be reasonable, comprehensive and would allow the
WRA to take appropriate action should a payment due become an unpaid debt.
Part 8: Reviews and appeals
21. For the protection of taxpayers, it is important that the devolved tax system
also establishes appropriate procedures for the review of, and appeal against,
decisions made by the WRA. These procedures need to be clear, well
established and well understood.
22. It is appropriate that the intention is to use the existing Ministry of Justice twotier tax tribunal system in relation to reviews and appeals, underpinned by a
Memorandum of Understanding as this provides all stakeholders with greater
simplicity, stability and certainty, particularly through the transition period.
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23. The primary aim of avoiding dispute if at all possible, complimented by a
system of informal resolution or internal review will help to minimise the
number of formal reviews and appeals that are taken forward.

Part 9: Investigation of Criminal Offences
24. While there have not been any criminal investigations in relation to Stamp Duty
Land Tax (SDLT) or Landfill Tax (LfT) in Wales in the last 12 months, there is a
need to establish arrangements for criminal enforcement in Wales. The WLGA
supports the Bill’s provisions for enforcement arrangements that are consistent
with UK arrangements, minimising complexity and misunderstanding for
stakeholders and reinforcing messages that avoidance and evasion will not be
tolerated.

Potential barriers to implementation
25. The introduction of legislation in relation to tax and the establishment of the
Welsh Revenue Authority are complex issues. While the two taxes to be
devolved from April 2018 are relatively small, there is nevertheless the need to
establish legislation and bodies that are suitable for a potentially larger role in
the future.

Financial implications
26. Given that the UK Government will make a reduction to the Welsh block grant
allocation to reflect the devolution of SDLT and LfT there are significant
implications to the Welsh Government’s budget and, in turn, public services in
Wales, should these taxes not be replaced in Wales. For these same reasons, it
is imperative that the most cost effective model is sought for the collection and
management of these taxes in Wales in order to minimise the administrative
burden and to maximise the amount of tax available to fund public services.
27. In particular, care must be taken when setting up the WRA that its
establishment is not so large as to place an unnecessary burden on already
scarce public resources while ensuring that it is adequate to undertake its role
and responsibility appropriately.
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Appropriateness of powers in the Bill for Welsh Ministers to make
subordinate legislation
28. The utilisation of subordinate legislation is essential to allow the new Welsh tax
system to be flexible and able to respond quickly to new circumstances when
necessary. However, it is important that suitable safeguards are put in place
such as consultation requirements with stakeholders.

Author: Mari Thomas
Email: XXXXXXXXXXXXXXXXX
Tel: XXXXXXXXXXX

To be cleared by: Councillor Aaron Shotton, WLGA Spokesperson for Finance &
Resources
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