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Briefing Paper – Proposal for a Directive on the Provision of Services

Issue:
1. The European Commission has issued a proposal for a Directive on the Provision of Services,

aimed at establishing a legal framework to ensure ease of cross-border establishment by service
providers in Member States and to facilitate the free movement of services across the EU.

2. The scope of the Directive is broad, applying to services supplied by providers established in a
Member State of the EU.

3. A service is defined as ‘any self-employed economic activity’, as referred to in Article 50 of the
Treaty, consisting of the provision of a service for consideration. The reference to the Treaty
gives relevance to European Court of Justice (ECJ) case law in interpreting this expression,
referring to ‘economic activity which is provided for consideration’ and thus excludes non-
economic services.

4. The following activities are thus covered:

4.i. Services provided to consumers, to businesses or both;

4.ii. Services provided by an operator who has travelled to the Member State of the recipient
services provided at a distance (e.g. via Internet), services provided in the country of
origin following travel by the recipient, or services provided in another Member State to
which the provider and the recipient have travelled (e.g. tourist guides); and

4.iii. Services for which a fee is charged that are free to the final recipient.

5. The Directive applies to a large variety of services within the EU, including but not limited to:

5.i. Professional services such as consulting, architecture, engineering or legal advice;
business services such as management consulting, certification and testing,
maintenance, facilities management and security services, advertising services,
employment agencies or commercial agents;

5.ii. Services which are provided to both business and consumers, such as legal or fiscal
advice, architectural services, real estate agents, construction services, distributive
trades, travel agents, charity shops, organisation of trade fairs and exhibitions and car
rentals;

5.iii. Services provided to consumers such as tourist guides, entertainment-related services
(including audio-visual services, sports centres and amusement parks), health services
and personal domestic services, such as assistance for old people.

6. The Directive does not include:

6.i. Services provided directly by the public authorities not for remuneration, in fulfilment
of their social, cultural, educational or legal obligations;
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6.ii. Certain services where specific initiatives are already in place to complete the Internal
Market, which include:

6.iii. taxation, although Articles 14 and 16 of the Directive apply to taxation measures unless
those measures are covered by an EC measure on taxation harmonisation;

6.iv. financial services, as these are already covered by the Financial Services Action Plan,
currently being implemented;

6.v. electronic communications services and networks as far as they are already covered in
the ‘telecommunications package’ adopted in 2003;

6.vi. transport services, to the extent that they are already regulated by other Community
instruments based on Articles 71 and 80(2) of the EC Treaty; and

6.vii. activities covered by Article 45 of the EC Treaty, which expressly states that the chapter
on the freedom of establishment and the free movement of services does not apply to
those activities which are connected, even occasionally, with the exercise of official
authority.

Background:
7. In response to a specific request from the Lisbon European Council, the Commission (DG

Markt) issued its Communication, ‘An Internal Market Strategy for Services’1 in December
2000, proposing a 2-stage approach to establishing a free EC cross-border flow of services
across all stages of the business process (establishment, use of inputs, promotion, distribution,
sales, after-sales).

8. The Commission’s report of July 2002, entitled ‘The State of the Internal Market for Services’2

concluded the first part of this strategy. Based on large-scale consultation by member states and
the Commission during 200 1/2002, the report identified an extensive range of significant
barriers to trade in services in the EU;

8.i. flagged up the enormous economic significance of services (services account for some
70% of EU GDP and employment);

8.ii. pointed out that existing barriers are a brake on growth and productivity (services
account for just 20% of trade between EU Member states, which is less than a decade
ago);

8.iii. identified consumers and businesses (especially SMEs) as the chief victims of this
market inefficiency, resulting in

• misallocation of resources and lost job creation opportunities for businesses and

• increased cost, lower quality and reduced choice for consumers.

9. The Commission’s report formed the basis of work for the second stage of the services strategy,
consisting of further legal and economic analysis of the barriers to service provision and
continued discussions with member states, the European Parliament and interested parties. This
phase concluded at the end of 2003 with a package of legislative and non-legislative proposals
to tackle barriers to cross-border trade in services.

                                                          
1 COM(2000) 888 final, 29.12.2000
2 2 COM(2002) 441 final, 30.07.2002
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10. In its Internal Market Strategy 2003-06, published at the beginning of May 2003, the
Commission indicated that its preferred approach to opening the services sector consisted of a
horizontal Directive on Services in the Internal Market, comprising a mix of mutual recognition,
administrative co-operation, harmonisation where strictly necessary and encouragement of
European codes of conduct/professional rules.

11. During a Services Expert Group meeting of 17 July 2003, DG Markt revealed its initial thinking
on the proposed measures aimed at removing barriers to the Treaty freedoms of establishment
(EC Treaty Article 43) and the provision of services (EC Treaty Article 49):

• harmonisation of administrative procedures governing establishment and

• the provision of services (as opposed to harmonisation of the regulatory environment),
covering:

- simplification of rules;

- easy availability and provision of intelligible information;

- ‘single-point-of-entry’ / ‘one-stop-shops’ for establishment;

- use of electronic channels (e.g. for registration and information delivery);

Objective: To facilitate and make transparent the processes governing establishment and
freedom to provide services and to cut red tape in these areas, i.e.;

• application of mutual recognition, with country-of-origin clauses, to the substantive
provisions of the regulatory environment. This would mean that regulatory authorities were
obliged to accept in their jurisdiction service providers authorised under other EU regulatory
systems.

Objective: To open up trade in services by permitting providers of services to operate across
the EU on the basis of the regulatory regime in their home member state, i.e.;

• application of a proportionality test in areas where member states want to maintain or
introduce more restrictive rules for service providers from other member states (it is unclear
to us, at this stage, how this will go beyond the requirement of proportionality which is
already embedded in EC law).

Objective: To ensure that remaining restrictions are proportional to the objectives intended by
the Member State (e.g. consumer protection, security, public health, etc.), i.e.;

• introduction of structures for administrative co-operation between member states;

Objective: To overcome lack of trust between member states based on insufficient
understanding of each others’ legal frameworks and enforcement procedures.

12. However, DG Markt indicated that, in view of the tight timetable of producing a balanced
framework of proposals by the end of 2003, it would not be possible for the Directive on
Services to tackle all identified barriers to cross-border services trade at once. DG Markt’s
intention was to launch a ‘dynamic process’, consisting of:

• the launch of the Directive on Service, addressing a first wave of the most important
barriers;

• a period of reflection on how other measures could address remaining barriers.

This approach was to be seen as a trade-off between the issues that can be reasonably be
addressed in the time available.
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Positions:
13. The CBI has welcomed the proposed Directive, as it stands. However, we have expressed our

concern should key issues be ‘altered’ during its progress through the European Legislative
process.

Currently our key concerns are focussed on:

• the principle of ‘Mutual Recognition’ – (MR)

• the principle of ‘Country of Origin’ – (COO)

14. Socialist MEPs and Trade Unions have also made linkage between the proposed Directive and
the currently blocked proposed Temporary Agency Workers Directive (TAWD). At a hearing of
the EP’s legal Affairs and Internal Market committee (07.04.04), Uni-Europa put this point
forward, as well as referencing the need for the establishment of an EU-wide licencing system
for private security services.

15. Similarly, ETUC have referenced the TAWD as well as have raising the issue of the posting of
workers provisions impacting detrimentally on the Posting of Workers Directive, specifically
regarding monitoring and surveillance issues. They have explicitly stated that they will not
support the proposal as it stands until and unless:

• the social provisions are strengthened,

• the Directives on Services of General Economic Interest and on Temporary Agency Work
are adopted.

State of Play
16. The proposed time-table for the Directive is:

• First European Parliamentary reading September or October 2004;

• Second reading 2005;

• Acceptance 2005;

• Adoption by Ministers 2005;

• Transposition of 2 years – 2007;

• On the ground analysis by 2010 (NB – Lisbon Agenda ‘end’ date).

17. The UK (via the Department of Trade & Industry) is currently undertaking a consultation on the
text as it stands (closing date 30.06.04), with a view to using this as the basis of HMG’s
negotiating position once it enters the European Parliamentary process.

18. Under the auspices of the CBI Europe Committee a working group has been set up to produce
the response to the DTI consultation.

19. UNICE has established a working group on services which will work on the Directive; Mark
Platt is sitting on this group. It has met once to date and is scheduled to meet next on 14.06.04.
In an initial ‘tour de table’, all of the federations expressed support for the Directive’s intent,
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however, there were concerns regarding MR and COO (primarily but not solely Fr/Ger/Dk) as
well as some of a more ‘esoteric’ nature – Belgian plug socket requirements.

20. On 5th May, FEB (Belgium) wrote to UNICE, advising that they could not support UNICE
adopting a positive public position on the Directive until certain issues had been resolved:

20.i. the possible negative impact on authorisation systems;

20.ii. the impact of the Directive on Directive 96/71 on the posting of workers;

20.iii. the inclusion of healthcare services within the field of application of the directive;

20.iv. further requirements regarding ensuring the quality of service provision.

21. At the May 2004 meeting of the EU Competitiveness Council, a proposal for a Directive on
Unfair Commercial Practices was adopted only after a key internal market clause, outlining
clear rules for the operation of Country of Origin Principle, was removed following over-
whelming opposition from other Member States.

Further Information:

A copy of the text - (COM (2004) 2(01) - may be obtained from the DG IM web-site:
http://europa.eu.int/eur-lex/en/com/pdf/2004/com2004_0002en01.pdf (Pdf)
http://europa.eu.int/eur-lex/pri/en/lip/latest/doc/2004/com2004_0002en01.doc (Word)

A copy of the DTI consultation document may be obtained from the DTI web-site:

http://www.dti.gov.uk/ewt/servgen.htm

End.

MAP 08-06-04


