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29 April 2009
 
 
Dear Val 
 

Petition to change the law regarding school naming 
 
You wrote to me on 17 April 2008 requesting that the Enterprise and Learning 
Committee consider the merits of the petition seeking a change to the law dealing 
with the re-naming of maintained schools by transferring the ultimate decision making 
power from Local Education Authorities (LEAs) to governing bodies. 
 
The petition to change the law regarding school naming in the case of Ysgol 
Rhydfelen/Gartholwg was discussed in a meeting of the Enterprise and Learning 
Committee on 3 July 2008. At Members’ request, I wrote to the Minister for Children, 
Education, Lifelong Learning and Skills, asking for a meeting to discuss the issue.  A 
copy of my letter is attached at Annex A. In her reply dated 18 July 2008, the Minister 
expressed her view that a meeting would not be appropriate. A copy of her reply is 
attached at Annex B.  
 
During the course of our consideration of this petition, I have taken extensive legal 
advice, which I now summarise for your information. First, we considered the most 
expeditious way of changing the law regarding school naming. The necessary 
provisions are contained in Section 20 of the Education Act 2002. The Minister has 
indicated that she is not inclined to use the powers available to her. 
 
The National Assembly (under the former constitutional arrangements that applied 
before 2007) has made regulations under section 20(2) of the 2002 Act in the form of 
the Government of Maintained School (Wales) Regulations 2005 (‘the 2005 
Regulations’).  Regulations 34 and 35 set out the procedures to be followed for the 
making and revision of instruments of government.  In very broad and simplified 
terms the procedures focus on discourse between the LEA and the governing body  
 



  

 

 

 
 
 
 
 
 
with a view to reaching agreement as to the instrument of government but, in the 
absence of agreement between the parties, the LEA may make or vary the 
instrument of government as it sees fit.  The balance of the decision-making power 
sits firmly with the LEA.  Neither procedure has an appeal mechanism.  
 
Since our attempts to lobby the Government have proved unsuccessful, I have been 
advised that the only manner in which to effect legislative change would be Member- 
or Committee-backed legislation. Of course, the underlying theme remains the same 
– that of the likely response of the Government; without support any proposed 
legislation would undoubtedly be ill-fated.   
 
We have considered a number of other options, such as collating a case file of 
examples where others have sought to change the name of their school. There is, 
however, and as far as we are aware, no precedent for the Ysgol 
Rhydfelen/Gartholwg issue. 
 
Throughout our consideration, the petitioners have proactively expressed their 
concerns to me and other Members of the Committee. On 31 March 2009, I met with 
a group of governors, parents, pupils, and former teaching staff, representing the 
interests of the petitioners, to brief them on the legal position and the likely content of 
my letter to you. I have to inform you that much of the discussion did not centre on 
the need to effect legislative change, but rather how current law is being 
implemented. I have very deep concerns about the catalogue of evidence presented 
to me regarding the exclusivity of the current approach of introducing the name and 
branding of Ysgol Gartholwg. It would appear that appropriate democratic channels 
of consultation are being disregarded, which at the very least is undermining the 
fundamental relationship between pupils and teachers as well as between governors 
and the LEA. 
 
While this marks an end to the Enterprise and Learning Committee’s consideration of 
the petition, it is likely that others will wish to progress this issue by different means. 
 
Owing to the grave nature of my concerns, I am copying this letter to the Minister for 
Children, Education, Lifelong Learning and Skills, the Minister for Social Justice and 
Local Government, and the Children’s Commissioner.  
 
Yours sincerely, 

 
Gareth Jones AM 
Committee Chair 
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9 July 2008
 
 
Dear Jane 
 

Petition to change the law regarding school naming 
 

The Chair of the Petitions’ Committee wrote to me on 17 April requesting that the 
Enterprise and Learning Committee consider the merits of the petition seeking a 
change to the law dealing with the re-naming of maintained schools by transferring 
the ultimate decision making power from Local Education Authorities to governing 
bodies. I have sought legal advice on this issue.  
 
I am advised that the most expeditious way of effecting legislative change would be 
for you to exercise the powers invested in you to amend Regulations made under 
Section 20 (2) of the Education Act 2002. I understand from your correspondence 
with the Petitions’ Committee that you are not disposed to exercise your power in this 
instance. I have taken further advice on the addition of a mechanism to give an 
aggrieved governing body some right of recourse. Legal advisers are of the opinion 
that the National Assembly for Wales already has the necessary legislative 
competence to legislate in this area, by virtue of Matter 5.2 of Part 1 of Schedule 5 of 
the Government of Wales Act 2006. They have advised me that making the re-
naming of a school a prescribed alteration would provide a balance in the decision-
making power of LEAs and governing bodies by necessitating an open consultation 
and a right of recourse to a third party (an adjudicator) in the event of one party being 
aggrieved. 
 
 
 
 
 
 
 
 
 



  

 

 

The petition and legal advice was discussed by the Enterprise and Learning 
Committee at its meeting last week. The Committee resolved to seek a meeting with 
you so that the matter might be considered further. I would be grateful therefore if 
you would agree to meet me to discuss the issue. 
                
Yours sincerely 
 
 
 
 
 
Gareth Jones AM 
Committee Chair 
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Dear Mr Richards 
 
Freedom of Information Request 3034 
 

I am writing with reference to your e-mail to the Freedom of Information Officer dated 
22nd December 2008.  You asked for the following information concerning The 
National Assembly For Wales (St David’s Phase 2 Cardiff) Compulsory Purchase 
Order 2006 No 84: 
 

• Confirmation of the purpose of the CPO. 
• Whether this was subject to appeal by Brains Breweries. 
• Confirmation of the sale of the land subject to CPO to Marcol Asset 

Management. 
• The rationale for the sale. 
• The person upon whose authorisation the sale was made 
• What happened to the land 
• A copy of records of the enquiry relating to Brains appeal particularly their 

arguments against the CPO 
• A copy of the full text of the judgement against Brains 

 
A review of files has identified the following: 
 
• Confirmation of the purpose of the CPO 
 
It is confirmed that The Vulcan public house is included in the Welsh Ministers (St 
David’s Phase 2, Cardiff) Compulsory Purchase Order 2006.  The Order authorised 

 

 
Mr T Richards 
Via e-mail 

Eich cyf * Your ref:  
Ein cyf * Our ref:  FOI//3034/63/NS 
23rd January 2009 



the purchase of land “for the purpose of a mixed use development, including new 
shopping and leisure facilities, residential accommodation, car parking and related 
uses, construction of a new library, construction of new streets, public squares and 
other public realm works and transportation facilities”.  The schedule and the map to 
the Order defined the extent of the properties involved. 
 
The stated purpose briefly described the features of the development defined in a 
planning permission dated 14th February 2005 (No. 02/02419/C) and a variation 
planning permission to that dated 5th September 2005 (No. 05/00502/C) both by 
Cardiff County Council.  Your attention is drawn to condition 40 in both permissions 
which requires that details are to be submitted to the Council in respect of the site 
south of Adam Street (within which The Vulcan is located) “for a comprehensive 
mixed use development in accordance with Masterplan 2 or such other Masterplan 
as shall be agreed in writing with the Local Planning Authority.” 
 
The planning applications had been submitted on behalf of the St David’s Partnership 
(a consortium which included Land Securities) but it is incorrect to state that “the 
CPO was made to acquire property for Land Securities to use as a car park while St 
David’s Phase One (sic, actually Phase 2) was being developed”.  First an Order is 
made by a statutory body having those powers to achieve a scheme considered by it 
to be in the public interest.  It is the achievement of the objectives of the scheme and 
not the identity of the developer (or developers) which is of importance to an 
acquiring authority.  This is expressed in the letter dated 10th May 2005 to John 
James of Fletcher Morgan (copy attached) who was acting on behalf of Messrs 
Rapport and Amodeo.  For this reason the Order includes the lands owned by the 
developers and a separate agreement details the terms of the transaction between 
the acquiring authority and the developers with undertakings by the developers to 
progress the intended development.  Second also stated in that letter is reference to 
the fact that the proposal for the Adam Street site was its comprehensive 
redevelopment rather than merely the temporary car park. 
 
• Appeal by Brains Breweries 
 
It is confirmed that an objection to the compulsory purchase order was made on 
behalf of S. A. Brain & Co Ltd in two letters dated 21st December 2005 and 8th 
February 2006.  The nature of the objection was that they would lose a valuable 
trading outlet which has been a well known hostelry and that there was little or no 
opportunity to replace it with a property of similar character.  They also mentioned 
that it was a well known Cardiff landmark and (incorrectly) that it was a Listed 
building. 
 
A rebuttal statement was made on behalf of the Welsh Assembly Government as the 
promoting acquiring authority (copy attached).  This explained the reasons for 
inclusion of The Vulcan public house in the scheme. 
 
The written objection on behalf of S A Brain & Co Ltd was considered by the 
Inspector at a Public Inquiry together with the statement of the Welsh Assembly 
Government and his comments and recommendations are contained in his Report.  
Your attention is particularly drawn to paragraphs 8.51, 10.87 to 10.91 and 11.42 to 
11.44 in that Report (copy attached). 



 
• Sale of land to Marcol Asset Management. 
 
There has been no sale of land to Marcol Asset Management by the Welsh Ministers.  
 
Whilst a compulsory purchase order authorises acquisition the process to achieve 
ownership requires activation by the service of either a Notice to Treat or a Vesting 
Declaration and in the case of the Vulcan public house no such Notice or Declaration 
has been served. 
 
It is understood that Marcol Asset Management has acquired the freehold interest in 
the property from S A Brain & Co Ltd by private negotiations, albeit with the 
background knowledge of the existence of the compulsory purchase order. 
 
• Rationale for the sale 
 
As there has been no sale the following comments explain the rationale behind the 
matter. 
 
Prior to the former Welsh Development Agency promoting the draft compulsory 
purchase order in 2005 a number of collateral negotiations were being conducted as 
there is a desire to obtain the development by agreement rather than by Order.  As 
recommended in NAFW Circular 14/04 “Compulsory Purchase Orders” the Order is 
promoted in parallel with those negotiations in order to ensure land assembly.  One 
of those was with Messrs Rapport and Amodeo. 
 
Marcol Asset Management (through various ownerships and agreements) effectively 
controlled a substantial part of the site south of Adam Street and at the time of 
promoting the Order only two major properties remained to be acquired – the Vulcan 
public house and D & B Meats premises.  Marcol Asset Management also objected 
to the Order stating a number of grounds including that they had development 
proposals of their own.  The site had long been identified by Cardiff County Council 
as being one which they wished to see redeveloped and Marcol Asset Management 
considered itself capable of achieving its development.  The requirement for 
temporary car parking in connection with the St David’s Phase 2 development would 
delay implementation of comprehensive development but they had accepted that in 
negotiations with St David’s Partnership. 
 
As has been stated the objective of an acquiring authority is not acquisition per se 
but achievement of the scheme.  The Welsh Assembly Government, continuing the 
approach of the former Welsh Development Agency, agreed to defer activating the 
Order in respect of the properties in Adam Street to provide time for Marcol Asset 
Management to continue their negotiations with those owners to acquire by 
agreement.  If this was achieved, as it has been, there would be no need for the 
powers of the Order to be exercised as the ownership would have been unified in a 
private development company capable of achieving the objective of comprehensive 
redevelopment.  
 



The fact that these discussions with Marcol Asset Management were proceeding was 
mentioned in the Statement of Case (copy attached) and is also referred to by the 
Inspector in his Report. 
 
• Person who authorised the sale. 
 
Again as no sale by the Welsh Ministers has occurred there has been no 
authorisation of a sale. 
 
The principle of an agreement with Marcol Asset Management not to acquire in the 
event of them achieving ownership of the whole site was made as part of the process 
of preparation of the draft compulsory purchase order when being managed by the 
Welsh Development Agency and was “inherited” by the Welsh Assembly 
Government upon merger of the bodies in 2006.  This principle accords with advice 
given in Circular 14/04 mentioned above regarding justification of a compulsory 
purchase order and the requirements of the Welsh Development Agency Act 1975 
(as amended) that it must be shown that the land would probably not be brought 
forward for development unless the acquiring authority acted.       
 
• What happened to the land 
 
Redevelopment of the Adam Street site cannot commence until the temporary car 
parking requirement has been fulfilled.  The Vulcan public house was not required in 
connection with the temporary car park but is required as part of the redevelopment 
of the area.   
 
We are aware that Marcol Asset Management has acquired the freehold interest in 
the Vulcan public house and has let it back to S A Brain & Co Ltd as a temporary 
arrangement pending redevelopment.  We are also aware that redevelopment 
proposals in accordance with the Masterplan approved by Cardiff County Council are 
being prepared.  The form of the redevelopment and how the Vulcan public house is 
treated as part of that redevelopment is a matter for agreement between the owner 
and the local planning authority. 
 
• A copy of records of the enquiry relating to Brains appeal particularly their 

arguments against the CPO. 
 
A number of copy documents are attached but if you are unable to read them I can 
post under separate cover if you would please provide a mailing address. 
 
• A copy of the full text of the judgement against Brains. 
 
A copy of the Inspector’s Report in respect of the Public Inquiry into the compulsory 
purchase order is attached and if you prefer I can send you a printed copy. 
 
Your request was considered according to the principles set out in the Assembly’s 
Code of Practice on Public Access to Information (third edition). The Code is 



published on the Internet at www.information.wales.gov.uk. If you prefer, I can send 
you a printed copy. 
 
If you believe that I have not applied the Code of Practice on Public Access to 
Information correctly or have not followed the relevant laws, please contact me to 
request a first stage review. If, after that, you are still not satisfied you may request a 
formal review by the Assembly Government. When dealing with any concerns, we 
will follow the Assembly Government’s Code of Practice on Complaints which is 
available on the Internet at www.wales.gov.uk or by post. 
You also have the right to complain to the Information Commissioner. Normally, 
however, you should pursue the matter through our internal procedure before you 
complain to the Information Commissioner. The Information Commissioner can be 
contacted at: 

Information Commissioner’s Office 
Wycliffe House 
Water Lane 
Wilmslow 
Cheshire 
SK9 5AF 

Tel: 01625 545 745 
Fax: 01625 524 510 

Email: enquiries@ico.gsi.gov.uk 

Also, if you think that there has been maladministration in dealing with your request 
then you may make a complaint to the Public Services Ombudsman for Wales who 
can be contacted at: 

 

Public Services Ombudsman for Wales 
Ffordd yr Hen Gae 
Pencoed 
Bridgend 
CF35 5LJ  

 
 
Yours sincerely 
 
 
Nick Srdic 
Senior Finance and Performance Manager 
DE&T OPS South East Region 
 
 
 








